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(a)  INTRODUCTION1 

This  paper  analyses  and  evaluates  the  utility  of  professional 
discipline  as  a  means  of  ensuring  the  continuing  competence  of 
practising  members  of  the  accounting,  architecture,  engineering  and 
legal  professions  in  Ontario.  It  considers  the  functions  that 
discipline  can  perform  and  the  constraints  on  the  effectiveness  of 
particular  types  of  discipline  systems.  It  studies  the  operation  of 
the  discipline  procedures  currently  used  to  regulate  members  of  the 
professions  under  review  in  terms  of  the  functions  of  and  constraints 
on  discipline  generally,  and  suggests  proposals  for  improving  the 
efficacy  of  discipline  as  one  prong  of  a  concerted  attack  on  competence 
problems . 

This  paper  considers  only  the  disciplinary  procedures  of  regulatory 
agencies  or  significant  voluntary  professional  associations.  Although 
they  may  have  significant  effects  on  the  maintenance  of  continuing 
competence , disciplinary  sanctions  administered  by  a  professional's 
employer  or  members  of  his  or  her  firm  or  company  (reprimands,  demotion, 
ostracism,  expulsion),  by  peers  (disparagement  of  reputation,  refusal 
to  refer  work,  ostracism),  or  by  clients  (refusal  to  pay, 
withdrawal  of  further  business,  disparagement  of  reputation) ,  are 
beyond  the  scope  of  the  paper. 

(b)  "COMPETENCE" 

The  range  of  components  properly  included  within  a  definition 
of  a  professional's  "continuing  competence",  competence  retained  after 
entry  into  the  profession  and  throughout  its  practice, 


2 


narrowly  or  widely  circumscribed.  The  narrowest  view  would  limit 
inquiry  to  the  question  of  whether  or  not  the  professional  possesses 
the  minimum  level  of  knowledge  or  technical  skill  required  of  a 
person  who  performs  the  work  that  this  professional  has  undertaken. 

Under  the  widest  definition,  a  professional  would  be  regarded  as 
competent  only  if  he  or  she  had  this  minimum  level  of  knowledge  or  skill 
and, as  well,  were  habitually  able  to  apply  the  knowledge  or  skill  to  advance  the 
client's  interests  without  deficiencies  in  performance.  The  wide 
definition  would  treat  a  professional  as  having  performed  in  an  in¬ 
competent  manner,  where,  although  possessed  of  the  minimum  knowledge 
or  skill,  the  professional,  in  the  course  of  executing  professional 
duties : 

(a)  failed  to  apply  professional  expertise  properly  to 
the  client's  engagement; 

(b)  exhibited  a  disregard  for  the  welfare  of  the  client 
or  of  society  generally; 

(c)  was  reckless; 

(d)  was  negligent; 

Ce)  was  dilatory  without  excuse; 

(f)  involved  the  client  in  unnecessary  additional 
expense;  or 

Cg)  failed  to  communicate  adequately  with  the  client 

to  ensure  that  the  client  was  sufficiently  apprised 
of  the  professional's  progress  or  the  client's  situation 
generally. 

The  difference  between  the  narrow  and  the  wide  definition  is  that 

between  basic  professional  abilities  and  satisfactory  performance 

2 

of  particular  professional  duties  undertaken. 
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Discipline  is  only  one  of  a  variety  of  techniques  which  might 
be  deployed  to  promote  continuing  competence.  The  choice  of  an 
optimal  mix  of  techniques  and  of  the  role  of  each  component,  can  be 
made  only  after  identification  of  the  problems  of  competence  that 
arise  in  each  profession,  and  after  evaluation  of  the  contribution 
any  particular  technique  can  make  in  light  of  constraints  on  its 
ability  to  contribute  in  that  way.  The  discussion  of  the  functions 
discipline  can  conceivably  perform  and  of  constraints  on  its  per¬ 
formance  of  those  functions,  is  undertaken  in  the  context  of  the  widest 
possible  definition  of  competence:  how  can  discipline  help  to 
guarantee  competence  in  the  widest  sense,  and  what  limits  its  ability 
to  do  so?  The  question  of  which  components  of  the  wide  definition 

should  be,  or  are  being  addressed  by  existing  disciplinary  mechanisms, 

3 

is  considered  (jin  the  light  of  this  appraisal) ,  below. 

PART  B  -  CONTRIBUTIONS  OF  DISCIPLINE  TO  CONTINUING  COMPETENCE 


Discipline,  as  a  means  of  continuing  competence,  can  be  used  by 
professional  organizations  to  perform  five  functions.  These  functions, 
discussed  in  detail  below,  are: 

(a)  a  punitive  and  cleansing  function; 

(b)  a  deterrent  function; 

Cc)  a  quality  control  and  educational  function; 

(d)  a  dispute  resolution  function;  and 

(e)  a  professional-protective  function. 
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Constraints  arising  from  the  nature  of  the  profession  and  from 
any  particular  disciplinary  system  limit  the  ability  of  the  system 
to  perform  some  or  all  of  the  functions  effectively.  This  problem  is 
discussed  in  detail  in  Part  C  of  this  paper.  The  present  Section 
considers  functions  discipline  could  perform  and  ignores  constraints. 

(a)  PUNITIVE  AND  CLEANSING 

A  discipline  system  can  help  to  assure  that  all  practising  pro¬ 
fessionals  are  competent  by  expelling  incompetent  persons  from  the 
profession.  Expulsion  can  be  temporary  (suspension),  probably- 
permanent  (expulsion,  but  professional  entitled  to  re-apply  later), 
or  permanent  (expulsion  and  no  right  to  re-apply) . 

This  function  is  most  easily  performed  by  licensing  authorities 
(expulsion  necessarily  means  loss  of  the  right  to  practise),  but 
expulsion  from  a  voluntary  association  may  be  practically  equivalent 
in  some  cases.  Thus,  although  a  licensed  public  accountant  expelled 
by  the  Institute  of  Chartered  Accountants  of  Ontario  (I.C.A.O.)  is 
entitled  to  continue  to  practise  public  accounting  if  the  Public 
Accountants  Council  (P.A.C.)  does  not  revoke  his  or  her  licence  (under 
The  Public  Accountancy  Act),  I.C.A.O.  expulsion  may  mean  "economic 
death"  to  the  accountant,  whose  clients  may  require  their  business  to 
be  done  by  a  person  entitled  to  employ  the  "C.A."  designation,  or  who 
otherwise  refuse  to  rely  upon  a  person  expelled  from  I.C.A.O. 
membership. 

The  punitive  function  of  discipline  is  most  frequently  acknowledged 
in  respect  of  misconduct  offences:  all  professions  retain  power  to 
expel  members  for  specified  criminal  or  unethical  activities.  However, 
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the  failure  to  maintain  appropriate  standards  can  be  regarded  as  an 
"offence"  subject  to  serious  disciplinary  action.  To  the  extent  that  in¬ 
competent  practitioners  are  effectively  removed  from  practice,  the 
profession  is  cleansed  of  such  offenders  and  the  public  is  assured  of 
the  competence  of  those  practitioners  who  remain. 

(b)  DETERRENCE 

Discipline  can  deter  incompetence.  A  professional  subjected  to 
discipline  but  not  "purged"  from  practice,  may  nonetheless  have  found 
the  experience  unsavoury  enough  to  be  more  conscientious  and  attentive 
in  future  (individual  deterrence).  The  threat  of  exposure  to  disciplinary 
proceedings  may  serve  as  a  "stick"  prodding  other  practitioners  to  keep 
their  skills  and  knowledge  current  and  to  guard  against  performance  de¬ 
ficiencies  (general  deterrence) .  To  the  extent  that  particular  inadequacies 
of  skill  or  knowledge  or  particular  performance  deficiencies  are  found  to 
warrant  disciplinary  reprobation,  the  deterrent  function  might  become  more 
specific,  indicating  more  precisely  failures  and  deficiencies  to  be 
avoided.  Discipline  performs  its  deterrent  function  best  in  respect  of 
deficiencies  of  skill  or  knowledge  known  to  individual  practitioners:  it 
informs  them  that  they  risk  reprobation  by  failing  to  remedy  the  inadequacies. 
The  deterrent  function  is  less  effective  in  respect  of  practitioner  de¬ 
ficiencies  related  to  negligence,  or  unintentional  delay  and  failure  to 
communicate  with  clients.  It  is  generally  recognized  that  deterrents  are 
more  effective  in  cases  of  intentional  or  reckless  misconduct  than  in 
respect  of  inadvertent  deficiencies. 

Cc)  QUALITY  CONTROL  AND  EDUCATION 

A  disciplinary  mechanism  can  perform  quality  control  and  educational 
functions  in  the  following  four  ways: 

(i)  Quantitative  function:  The  number  of  matters  handled  by  the 
discipline  system  can  provide  quantitative  information  about  the  extent 
to  which  there  is  a  competence  problem  in  the  profession.  The  constraints 
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discussed  below  mean  that  ,!inputs"  into  the  disciplinary  mechanism, 
give  only  very  rough  guidance  about  the  extent  of  the  problem. 
Nevertheless,  such  a  measure  provides  some  evidence  and  is  useful  in 
indicating  trends  in  the  extent  or  types  of  difficulties  being 
encountered. 

Similarly,  the  "inputs"  figure  can  assist  in  assessing  the 
efficacy  of  new  attempts  to  combat  incompetence.  Inputs  figures  before 
and  after  the  introduction  of  a  peer  review  program,  a  continuing 
education  program,  or  a  substantive  or  procedural  change  in  the  post¬ 
inputs  stage  of  the  discipline  procedure  itself,  can  help  to  indicate 
the  degree  to  which  the  new  program  is  inducing  the  desired  result. 

(ii)  Competence  problem  identification:  Analysis  of  inputs  into 
the  disciplinary  mechanism  can  inform  the  disciplinary  body  about  the 
nature  of  some  of  the  competence  problems  as  well  as  their  extent. 

The  pattern  of  inputs  may  indicate  that  particular  fields  of  practice, 
or  particular  groups  of  practitioners  (sharing  such  common  features 
as  age,  geographic  location  of  practice,  combination  of  professional 
duties  customarily  undertaken,  or  method  of  qualification  for  entry 
into  the  profession),  are  the  subjects  of  a  disproportionately  high 
number  of  inputs  into  the  "competence  work"  of  the  disciplinary 
mechanism. 

Identification  of  particular  competence  problems  in  this  manner 
can  be  helpful  in  three  ways.  First,  informing  members  of  the  profession 
about  the  nature  of  the  problems  may  serve  to  alert  them  to  unusual  dangers 

and  to  induce  more  care  in  members  practising  in  vulnerable  areas.  The 
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reminder  about  the  standard  appropriate  to  avoid  difficulties  may 
serve  a  re-educative  function.  The  express  statement  of  the 
disciplinary  body's  concern  about  the  identified  problem  area  may  serve 
as  a  particular  deterrent  to  those  who  practise  in  that  area. 

Second,  problem  identification  through  discipline  input 
analysis  may  enable  the  profession  to  narrow  the  focus  of  its  attack 
on  incompetence  and  to  make  more  effective  use  of  valuable  and  limited 
resources.  Priority  in  the  design  and  offering  of  continuing  education 
programs  (whether  voluntary  or  mandatory) ,  can  be  reserved  for  those 
areas  of  practice  which,  or  those  practitioners  who  have  demonstrated 
the  greatest  need.^  The  choice  of  continuing  education  or  of  any  other 
technique  or  combination  of  techniques  (such  as  peer  review,  en¬ 
couraging  civil  litigation,  competence  audits,  mandatory  or  monitored 
continuing  education) ,  as  the  appropriate  professional  response  to 
incompetence,  can  be  made  wisely:  the  beneficial  functions  of  each 
technique  can  be  matched  with  the  performance  of  those  functions  which 
problem-identification  indicates  need  bolstering.  For  instance,  if 
negligent  supervision  of  subordinates  appears  to  be  a  prime  source 
of  inputs,  peer  review  or  competence  audits  might  be  preferable  to 
mandatory  continuing  education  as  a  regulatory  response. 

Finally,  problem  identification  in  this  way  can  serve  to  suggest 
valuable  changes  in  the  design  or  operation  of  the  disciplinary  system 
itself.  It  might  suggest  that  problems  regarded  as  outside  the  juris¬ 
diction  of  the  system  should  be  brought  within  it,  if  discipline  is 
an  effective  response  to  the  problems  noted.  It  might  suggest  that 
different  sanctions  be  applied  in  future  where  the  discipline  system  takes 


Or  it  might  suggest  that  discipline 


jurisdiction  and  finds  fault.  ^ 
cannot  contribute  adequately  to  the  elimination  of  particular  problems  and  there¬ 
by  cause  the  profession  to  redesign  its  response  to  incompetence  to 
lessen  its  reliance  on  discipline. 

(iii)  Establishment  of  Standards:  The  application  of  discip¬ 
line  to  instances  of  alleged  incompetence  can  assist  the  profession  in 
establishing,  refining  and  encouraging  the  maintenance  of  standards. 

In  some  professions,  fairly  precise  standards  of  expected  and  required 
minimum  levels  of  performance  standards, against  which  capacity  and 
performance  will  be  measured  in  discipline  proceedings,  can  be  es¬ 
tablished  and  promulgated  in  advance.  In  all  professions,  such 
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standards  can  be  adopted  for  "standardized"  professional  activities. 

The  process  of  attempting  to  formulate  standards  may  serve  an 
educational  function  for  those  directly  involved.  To  the  extent  that 
draft  standards  (for  comment) ,  or  final  standards  are  distributed 
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to  the  profession,  the  scope  of  the  educational  function  is  widened. 

These  standards  can  be  refined,  with  like  effects,  in  the  course 
of  their  application  in  disciplinary  proceedings.  The  conduct  in  the 
instance  under  investigation  is  tested  against  the  more  general  standard 
and  is  found  to  be  adequate  or  not  Valid  reasons  for 

deviation  might  be  advanced  and  accepted:  the  ambit  of  the  general 
standard  is  limited.  Acceptable  minimum  capacity  and  performance  levels 
become  more  particularized  in  an  ever-increasing  range  of  professional 
activity.  The  process  of  refinement  can  occur  even  when  the  nature 
of  professional  activity  in  some  fields  requires  that  competence 
standards  be  framed  in  a  most  general  manner.9  Refinement  of  standards 
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has  an  incremental  effect  on  the  value  of  discipline  as  a  deterrent 
by  reminding  practitioners  of  their  duties  in  situations  considered  in 
the  general  standards  or  in  proceedings  in  which  they  are  applied,  and  by 
particularizing  the  levels  of  skill  and  performance  required  if  discipline 
is  to  be  avoided. 

(iv)  Symbolic  value  to  the  profession:  The  existence  of  a  vigilant 
disciplinary  mechanism  has  a  symbolic  value  to  the  profession.  The 
strong  statement  that  the  profession  will  not  tolerate  indifference  to 
standards  or  to  the  interests  of  clients  helps  members  to  "internalize 
a  sense  of  excellence,  a  sense  of  service  and  a  sense  of  integrity",^ 

(all  conducive  to  vigorous  efforts  to  remain  competent),  and  reminds 
them  of  their  dedication  to  more  than  self-interest  in  the  pursuit  of 
their  profession.  The  possibility  of  official  professional  review  of 
capacity  and  performance  thus  serves  to  reinforce  the  maintenance  of 
competence  positively,  by  encouraging  emulation  of  standards,  as  well  as 
negatively  by  deterring  their  violation  with  threatened  sanctions. 

(d)  DISPUTE  RESOLUTION: 

The  existence  of  a  discipline  system  may  assist  in  the  satisfactory 
resolution  of  disputes  in  which  professionals  find  themselves  involved.  While 
the  possibility  of  discipline  may  help  resolve  disputes  between  pro- 
fesssionals,  I  consider  here  only  disputes  between  clients  and 
professionals,  in  which  the  client  alleges  that  the  professional  has 
performed  inadequately.  I  deal  particularly  with  such  disputes  when  the  client 

threatens  to  take  or  actually  does  take  action  to  set  the  disciplinary 
mechanism  into  operation  against  the  professional  (usually  by  complaining 
to  the  disciplinary  agency). 


-  IQ  - 


The  threat  of  action  may  induce  the  professional  to  act  to 
satisfy  the  clients'  demands.  It  may  be  simply  the  appreciation  of 
the  seriousness  with  which  the  client  seems  to  view  the  matter  that  induces 
action.  Notification  by  the  disciplinary  agency  that  a  complaint  has 
been  received  may  call  the  professional's  attention  to  a  dispute  of  which 
he  or  she  was  not  previously  aware  (the  client  never  mentioned  it  to  the 
professional),  or  which  had  been  neglected  or  ignored  by  the  professional. 
Without  conceding  the  validity  of  the  client's  position,  the  prospect  of 
involvement  in  discipline  may  be  so  unpalatable  as  to  induce  the  pro¬ 
fessional  to  accede  to  an  otherwise  unsatisfactory  resolution 
Even  if  it  is  clear  that  disciplinary  proceedings  will  proceed  whether 
or  not  the  client  is  placated,  the  professional  may  choose  to  attempt  to 

resolve  the  dispute,  feeling  that  the  disciplinary  agency's  attitude  will 
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be  less  harsh  if  the  client  has  been  satisfied.  The  effects  of  the 
possibility  of  discipline  on  dispute  resolution  can  extend  beyond 
adamant  clients  and  individual  practitioners.  A  professional  may  wish 
to  resolve  other  similar  pending  client  disputes  similarly  to  the  one 
which  resulted  in  actual  or  threatened  disciplinary  action.  Other  pro¬ 
fessionals  who  learn  of  particular  resolutions,  or  of  the  discipline 
agency's  views  on  particular  issues  (or  even  that  particular  kinds  of 
complaints  might  be  considered  by  the  disciplinary  agency  as  within 
its  jurisdiction),  may  wish  to  avoid  exposure  to  complaints  by  their 
clients:  learning  that  some  clients  take  such  disputes  seriously,  or 
that  the  disciplinary  agency  is  prepared  to  operate  on  them,  may  induce 
the  resolution  of  disputes  remote  from  the  original  client  or  professional. 
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The  discipline  system  operates  more  directly  to  resolve  disputes 

where  it  has  jurisdiction  to  order  the  professional  to  satisfy 

the  client.  Some  systems  go  so  far  as  to  authorize  the  disciplinary 

agency  to  order  monetary  awards  to  be  paid  to  complainants  against 

professionals  found  to  have  performed  improperly.  Special  sanctions 

may  exist  to  assure  that  the  professional  complies  with  such  orders. 

The  discipline  body  can  thus  function  as  a  specialized  arbiter,  con- 
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ciliator  or  ’'court”.  To  the  extent  that  "continuing  competence"  includes 
the  satisfaction  of  client  expectations,  dispute  resolution  is  conducive 
to  promoting  professional  competence.  This  function  may  also  be  per¬ 
formed  where  the  disciplinary  agency  is  able  to  convince  the  client  that 
the  professional  has  performed  properly  and  that  the  client's  dissatis¬ 
faction  is  groundless. 

A  discipline  system  may  assist  dispute  resolution  even  where  the 

complaint  raises  matters  regarded  as  beyond  the  system's  jurisdiction. 

The  system  might  still  operate  as  a  source  of  information, or  might 

encourage  clients  to  take  steps  which  will  be  effective  to  resolve  the 

problem.  Initiation  of  suggested  alternative  action  by  the  client  might 

promote  competence  amongst  professionals.  Thus  some  discipline  bodies 

regard  "disputes  raising  no  more  than  instances  of  simple  negligence" 
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or  "fees  disputes"  as  outside  the  ambit  of  disciplinary  concern. 
Nevertheless,  if  clients  complain  about  such  matters  to  these  agencies, 
they  may  be  advised  of  rights  to  take  civil  action,  of  how  to 
procure  legal  representation  (or  funding  for  it),  or  of  fees-reviewing, 
arbitration  or  conciliation  services.  To  the  extent  that  civil 
liability  or  fees  investigation  operate  as  a  means  of  encouraging 
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continuing  competence,  the  dispute  resolution  function  of  discipline 
can  be  indirectly  conducive  to  competence  even  in  respect  of  matters 
outside  of  disciplinary  jurisdiction. 

(e)  PROFESSION-PROTECTION 

The  operation  of  a  disciplinary  mechanism  may  be  employed  by  a 
professional  organization  to  convince  the  public  that  the  profession  is 
genuinely  concerned  about  the  competence  of  its  practising  members.  The 
profession  might  regard  it  as  critical  that  the  public  be  informed  and 
convinced  of  the  profession's  concern  so  that  public  uncertainty  about 
how  well  professional  organizations  are  policing  the  competence  of  their 
members  does  not  breed  pressure  to  remove  or  qualify  the  right  of  self-regulation 
from  professions  which  have  obtained  that  right,  or  to  require  greater 
public  accountability  of  professions  already  under  some  degree  of  public 
regulation?^  A  professional  organization  might  wish  to  reassure  the 
public  in  this  way  even  where  it  is  genuinely  concerned  about  continuing 
competence,  and  where  it  believes  that  its  discipline  system  is  able 
to  exert  a  significant  influence  on  the  competence  of  its  members. 

However,  the  organization  might  wish  to  operate  its  disciplinary 
mechanism,  present  the  appearance  of  concern  and  attempt  to  forestall 
public  criticism  and  control,  under  other  conditions.  Though  the 
concern  for  competence  might  be  genuine,  the  organization  may  believe 
that  its  discipline  system  is,  or  indeed  that  any  discipline  system  would 
be  ineffective  in  contributing  to  the  elimination  of  the  competence 
problems  that  arise  in  that  profession.  Nonetheless,  it  might  feel  that 
any  more  effective  techniques  (peer  review,  continuing  education,  pro¬ 
fessional  inspection),  would  not  be  visible  enough  to  allay  public 
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suspicion  sufficiently,  and  therefore  continue  to  operate  its  discipline 
system,  though  without  hope  or  belief  that  it  will  have  any  substantial 
impact  on  problems  of  incompetence  in  the  profession.  Theoretically 
available  to  promote  continuing  competence,  the  discipline  system  will 
be  operated  practically  to  resolve  problems  of  misconduct  and  ethical 
violations.^  If  the  other  competence-conclusite  techniques  deployed  by 
the  profession  are  effective,  the  retention  of  a  discipline  system  which 
had  little  impact  on  competence  can  be  regarded  as  functional.  Maintenance 
of  the  system  diminishes  the  pressure  for  increased  public  participation 
in  professional  regulation,  participation  which  might  lead  to  more  visible, 
but  less  effective  control  over  competence. 

A  professional  organization  unwilling  or  unable  to  sustain  a  serious 

attempt  to  ensure  continuing  competence  might  maintain  a  discipline 

system  designed  to  dupe  the  public  into  believing  it  is  concerned  and 

altruistic.  Such  a  system  would  be  expected  to  operate  only  in  the 

most  publicly  visible  cases,  relying  on  the  inability  of  the  piblic  to 

discover  its  unwillingness  or  inability  to  act  in  other  less  visible 
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cases  of  incompetence.  The  diversion  of  the  call  for  increased 
protection  against  incompetent  performance  cannot  be  regarded  as  in  any 
way  conducive  to  competence  in  these  cases. 

PART  C  -  CONSTRAINTS 

The  ability  of  discipline  to  perform  effectively  some  or  all  of  the 
potential  functions  identified  above  is  constrained  by  a  great  many  factors. 
These  factors  can  be  grouped  together  under  two  major  headings: 

(a)  The  ’’orientation"  of  the  disciplinary  agency  to  the  use 
of  discipline  as  a  technique  for  inducing  continuing 
competence;  and 
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(b)  "institutional  factors"  in  the  nature  of  discipline 
proceedings  generally,  in  the  specific  disciplinary 
system  adopted  by  any  particular  disciplinary  body 
and  in  the  nature  of  practice  in  any  profession. 

These  major  groupings  are  discussed  generally  in  this  section  and  more 

specifically,  in  the  context  of  each  of  the  four  professions  being 

studied,  in  Paris  D,  E,  F  and  G  below.  Although  I  have  separated  the  two 

major  groupings  for  the  purposes  of  clarity  of  analysis  and  discussion, 

it  should  be  recognized  that  they  are  closely  interconnected  functionally 

and  practically.  Changes  in  the  orientation  of  the  disciplinary  agency 

can  overcome  limits  on  the  efficacy  of  a  disciplinary  mechanism  and 

induce  changes  in  the  practice  of  the  profession:  changes  in  the  nature 

of  practice,  or  the  overcoming  of  certain  constraints  on  the  utility  of 

discipline  generally  may  encourage  or  require  changes  in  orientation. 

(a)  "ORIENTATION" 

This  grouping  includes  constraints  attributable  to  a  disciplinary 
agency's  view  of  the  appropriate  role  of  discipline  in  ensuring  con¬ 
tinuing  competence:  what  does  the  agency  want  discipline  to  achieve 
in  this  field? 

Agencies  can  adopt  "misconduct",  "passive  competence",  or  "active 

competence"  roles  for  their  discipline  systems.  The  misconduct  orientation 

has  historically  characterized  the  role  reserved  to  discipline  by  many 
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agencies.  Agencies  which  adopt  such  an  orientation  confine  their  use 
of  discipline  almost  exclusively  to  misconduct  offences.  Discipline 
exists  to  ensure  that  only  those  persons  who  follow  the  rules  of  pro¬ 
fessional  courtesy  and  who  remain  of  fit  character  continue  as  members  of 
the  organization.  Members  are  disciplined  only  for  demonstrating  inadequacies 
of  integrity:  discipline  is  regarded  as  the  appropriate  response  to  breaches 
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of  criminal  or  professional  ethical  standards,  but  as  unsuited  to  solving 
problems  of  incompetence.  The  sanction  normally  imposed  by  such  an 
agency  is  expulsion  from  the  professional  organization. 

The  "passive  competence"  orientation  characterizes  agencies  that 
view  control  of  "misconduct"  as  the  primary  role  of  discipline,  but  that 
regard  particular  demonstrations  of  incompetence  as  "misconduct". 

As  before,  discipline  is  reserved  to  demonstrated  inadequacies  of  integrity; 
however  gross  deviations  from  professional  standards  are  considered  to 
constitute  such  inadequacies.  Discipline  might  be  employed  against  in¬ 
competent  practitioners,  but  the  incompetence  demonstrated  would  have  to 
reveal  grossly  negligent  or  reckless  practice.  These  agencies  do  not 
seek  out  incompetence  actively,  but  rather  wait  for  instances  to  be  brought 
to  their  attention.  Where  a  charge  of  incompetence  is  established,  these 
agencies  sanction  professionals  harshly,  expelling  or  suspending  them 
from  organizational  membership:  the  continued  presence  of  a  seriously 
incompetent  member  in  the  organization  is  regarded  as  embarrassing  in  the 
same  way  as  the  membership  of  a  person  who  had  been  convicted  of  a  serious 
crime  would  be. 

The  "active  competence"  approach  is  adopted  by  agencies  which  feel 
that  discipline  can  and  should  make  a  substantial  contribution  to  the 
promotion  of  competence.  Discipline  is  deployed  in  an  attempt  to  prevent 
incompetent  practice  whether  or  not  substandard  performance  is  accompanied 
by  any  degree  of  culpability:  the  moral  overtones  observed  in  discipline 
by  agencies  operating  under  "misconduct"  or  "passive  competence"  orien¬ 
tations,  are  lacking  in  many  of  the  cases  considered  by  "active  competence" 
agencies.  These  agencies  actively  seek  to  discover  incompetent  practice 
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and  demonstrate  flexibility  in  the  imposition  of  disciplinary  sanctions. 

The  sanctions  are  designed  to  rehabilitate  and  re-educate  those  practitioners 
whose  standards  have  slipped,  as  well  as  to  rid  the  organization  of 
members  who  have  demonstrated  failures  of  integrity.  ’’Active  competence" 
agencies  consider  a  far  greater  range  of  incompetent  performance  to  be 
subject  to  disciplinary  scrutiny  than  do  agencies  that  adopt  "passive 
competence"  or  "misconduct"  orientations. 

This  is  not  to  suggest  that  any  particular  orientation  is  con¬ 
sciously  adopted.  Indeed,  until  the  fairly  recent  public  concern  about 
professionalism,  many  professions  appeared  to  lack  express  definition 

of  both  the  ends  to  be  achieved  by  disciplinary  proceedings  and  the 
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means  for  arriving  at  those  ends.  Nevertheless,  the  design  of  a 
disciplinary  system,  and  the  nature  and  disposition  of  matters  brought 
into  it,  are  strong  evidence  of  the  agency's  unstated  but  intended 
role  for  discipline.  Particularly  revealing  are  such  considerations 
as  the  following: 

(i)  How  is  the  agency's  jurisdiction  over  incompetence  circumscribed? 

To  the  extent  that  the  competence  problems  which  arise  involve  negligence, 
dilatoriness,  or  failures  to  communicate  adequately,  an  agency  which 
adopts  a  narrow  definition  of  incompetence  adopts  a  "misconduct"  or 
at  best  a  "passive  competence"  approach.  The  question  of  how  competence 
is  defined  by  the  disciplinary  agency  (for  the  purpose  of  determining 
whether  or  not  the  disciplinary  mechanism  can  take  jurisdiction  over  a 
matter) , must  be  ascertained  by  looking  at  how  the  governing  rules  or 
statutes  are  interpreted  practically,  rather  than  by  mere  examination 
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of  the  printed  words:  what  operational  definition  is  employed? 

(ii)  How  willing  is  the  agency  to  overcome  "institutional 
factors"  constraints  on  the  effective  use  of  discipline  in  its  profession? 
It  is  impossible  to  discuss  this  issue  in  isolation  from  the  "institutional 
factors";  nor  is  it  helpful  to  consider  what  efforts  might  be  made  to 
overcome  such  constraints  other  than  in  the  context  of  the  individual 
professions  under  study,  save  to  say  that  the  agency's  willingness  can 
be  investigated  at  highly  objective  levels  (what  financial  and  human 
resources  are  invested  in  discipline),  highly  subjective  levels  (are 
complaining  clients  welcomed  and  encouraged  or  treated  harshly  and  dis¬ 
couraged),  and  intermediate  levels  (what  efforts  has  the  agency  made  to 
increase  opportunities  for  disciplinary  review  of  competence  and  how 
willing  is  it  to  overcome  practitioner  resistance  to  its  increased 
efforts) ? 

The  constraining  influence  of  the  different  discipline  agency 
orientations  varies  according  to  the  types  of  competence  problems  posed 
by  practitioners  and  the  importance  of  the  "institutional  factors"  in 
the  context  of  the  practice  of  each  profession  and  the  operation  of 
particular  models  of  disciplinary  system. 

The  orientation  of  disciplinary  agencies  does  not  remain  fixed. 
Although  it  is  difficult  to  account  for  or  to  predict  agency  orientation 
or  changes  in  orientation,  the  following  factors  appear  to  be  relevant 
in  attempting  to  do  so: 

(1)  CHOICE  OF  TECHNIQUE:  In  the  course  of  exercising  its  duty  to 

safeguard  the  public  interest,  the  agency  may  make  a  conscious  choice 
to  be  aggressive  or  otherwise  in  its  use  of  discipline  to  control 
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incompetence.  To  the  extent  it  believes  that  discipline  will  be  unable 
to  contribute  adequately  to  justify  additional  costs  or  professional 
resistence,  such  an  agency  might  tend  to  reserve  discipline  for  mis¬ 
conduct,  or  to  adopt  a  passive  competence  posture  to  deal,  after  the 
fact,  with  serious  incompetence.  The  decision  about  whether  or  not 
to  increase  investment  in  discipline  will  also  be  affected  by  the 
intensity  and  cost  of  disciplinary  activity  already  required  to  enable 
satisfactory  control  of  misconduct  offences.  The  opportunities  for  and 
costs  of  detection  and  prosecution  of  misconduct  offences  vary 

significantly  among  different  professions. 

(2)  PROFESSIONAL  SELF-INTEREST:  Where  guaranteed  competence  lies 
close  to  the  core  of  professional  activity,  and  particularly  where  the 
profession  does  not  enjoy  a  monopoly  (or  its  monopoly  is  being  seriously 
challenged),  it  will  be  in  the  interest  of  the  profession  generally,  as 
well  as  in  the  interest  of  the  public,  to  discipline  incompetence 
effectively.  The  case  can  be  illustrated  by  reference  to  the  practice 
of  public  accounting.  Especially  before  public  accountants  were  required 
to  be  licensed,  the  only  incentive  to  engage  a  member  of  the  I.C.A.O. 

(for  instance)  as  opposed  to  a  (usually  less  costly),  non-member  of  any 
accounting  organization,  was  the  credibility  that  accompanied  member¬ 
ship  in  the  Institute.  An  Institute  member  who  performed  incompetently 
harmed  not  only  the  accountant's  and  client's  interests,  but  also  the 
interests  and  integrity  of  all  accountants  and  the  Institute  itself. 

To  the  extent  an  individual  "C.A."  could  remain  incompetent,  the  position 
of  the  Institute  itself  was  compromised.  The  public  and  professional 
interests  were  coincident.  Even  today,  when  public  accountants  must 
be  licensed,  the  threats  to  the  Institute's  position  as  sole  qualifying 
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body  under  the  Act  by  other  associations  or  individuals  anxious  to 
challenge  the  Institute's  position,  are  conducive  to  the  Institute's 
adoption  of  a  position  of  disciplinary  vigilance  over  competence:  it 
is  the  "exceptional  guarantee  of  quality",  which  permits  the  Institute 
to  assert  its  unique  dominance  over  public  accounting. 

Similar  results  may  be  achieved  through  other  means  by  which  the  pro¬ 
fession  generally  is  made  to  bear  the  costs  of  the  incompetence  of  its 
individual  members.  In  a  self-regulating  profession  in  which  all 
members  are  insured  by  group  coverage  on  a  non-risk-rated  basis,  incom¬ 
petence  that  leads  to  civil  liability  imposes  costs,  in  the  form  of 
increased  premiums,  on  all  practitioners.  In  some  cases,  professionals 
must  undertake  concerted  or  complementary  action.  If  one  professional 

is  unable  or  unwilling  to  perform  adequately,  additional  expense  and 
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effort  may  be  required  of  other  professionals.  A  practitioner's  self 
and  professional  image  may  be  impaired  by  the  knowledge  that  incompetent 
persons  are  being  permitted  to  continue  practising  in  such  fashion.  To 
the  extent  that  competent  professionals  believe  discipline  will  control 
such  costly  and  embarrassing  incompetence,  pressure  for  its  exercise  can 
be  expected  to  increase. 

C3)  PUBLIC  ACCOUNTABILITY:  If  the  public  perceives  serious  in¬ 
competence  problems  or  otherwise  requires  the  profession  to  demonstrate 
its  interest  in  competence,  pressure  may  mount  to  take  a  more  vigorous 
disciplinary  role.  There  can  be  no  doubt  that  the  public  has  manifested 
increased  interest  in  the  profession  recently  and  that  the  "rise  of 
consumerism"  has  led  some  clients  and  some  members  of  the  general 
public  to  be  less  trusting  of  professional  claims  that  adequate 
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"policing”  is  taking  place.  Such  interest  and  distrust  have  created 

pressures  of  varying  intensity  on  the  disciplinary  agencies  of  the 

professions.  In  extreme  cases,  the  pressure  has  culminated  in  direct 

"public  orders"  to  the  relevant  disciplinary  agencies  to  become  more 
21 

aggressive. 

Cb)  INSTITUTIONAL  FACTORS 

This  grouping  includes  constraints  produced  by  the  nature  of 
discipline  proceedings  and  of  the  practice  of  professions. 

Any  discipline  system  intended  to  operate  on  competence  matters 
requires  that : 

(1)  Alleged  instances  of  incompetence  be  brought  to  the 
attention  of  the  system; 

C2)  These  allegations  be  investigated  and  a  judgment  be 
made  about  whether  or  not  a  lack  of  competence  has 
been  demonstrated;  and 

(3)  Some  sanction  be  applied  to  practitioners  found  to 
have  performed  incompetently. 

Although  not  absolutely  inevitable,  most  systems  require  a  fourth 
element,  namely  that: 

C4)  There  be  some  reporting  (to  the  licensing  body 
to  interested  or  all  members  of  the  profession 
or  to  the  public  generally)  of  the  results  of 
disciplinary  proceedings  in  individual  cases  or 
generally. 

These  four  requirements  are  arranged  chronologically  in  terms  of 
a  discipline  system's  disposition  of  any  particular  case.  It  may  be 
sufficient  for  the  satisfactory  performance  of  some  of  the  potential 
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functions  of  discipline  that  only  the  earlier  stages  of  discipline 
be  performed  effectively.  Dispute  resolution  and  profession 

protection  functions  may  be  achieved  even  where  no  more  happens  than 
that  disputes  come  to  the  attention  of  the  disciplinary  agency. 
Achievement  of  some  other  functions  requires  that  the  procedure  progress 
further.  The  cleansing  effect  of  punishment  requires  that  expulsive 
sanctions  be  applied.  Effective  deterrence  requires  the  imposition 
of  sanctions  and  general  reporting  to  the  profession  of  the  potential 
for  their  imposition  in  like  cases  in  the  future.  While  minimal  quality 
control  and  educational  functions  are  achieved  in  the  course  of 
investigation  and  judgment  and  in  the  imposition  of  sanctions,  full 
realization  of  discipline’s  potential  for  achieving  these  ends  requires 
extensive  record-keeping  and  analysis,  and  wide  publication  of 
results. 

All  professional  discipline  is  constrained  in  its  ability  to 
satisfy  each  of  the  identification,  investigation  and  adjudication, 
sanction  imposition  and  reporting  requirements  described  above.  The 
intensity  with  which  the  constraints  operate  varies  with  the  nature 
of  the  discipline  system,  the  type  of  professional  practice  involved, 
and  particularly  with  the  orientation  of  the  disciplinary  agency: 
the  appropriate  orientation  can  overcome  most  of  the  constraints  that 
would  otherwise  limit  the  efficacy  of  discipline  as  a  means  of  promoting 
continuing  competence. 
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Cl)  IDENTIFICATION  OF  INSTANCES  OF  ALLEGED  INCOMPETENCE 

Many  potential  sources  of  information  about  professional  incompetence 

may  be  available  to  a  disciplinary  agency.  An  agency  with  limited  sources 

of  inputs  into  the  discipline  mechanism  will  systematically  fail  to  become 

apprised  of  certain  forms  of  incompetence;  and  even  an  agency  which 

attempts  to  stimulate  all  sources  must  recognize  that  it  will  likely  not 

become  aware  of  particular  sorts  of  incompetence  problems.  The  three 

main  sources  of  input  information  are: 

(i)  agency-stimulated  or  agency-discovered  information; 

(ii)  complaints  by  clients;  and 

(iii)  complaints  by  other  professionals. 

(i)  Agency-stimulated  and  agency-discovered  information:  A 

discipline  agency  may  take  steps  to  tap  available  sources  of  information 

suggestive  of  incompetence  or  may  attempt  to  generate  such  information 

of  its  own  motion.  The  agency  may  approach  insurers  of  practitioners 

in  an  attempt  to  obtain  information  systematically  each  time  potential 

civil  liability  is  discovered  by  insurers.  The  information  could  be 

provided  upon  notification  to  the  insurer  of  a  claim  or  at  some  later 

stage  of  claims  -  handling  (settlement,  conclusion  of  litigation).  Such 

information  would  provide  the  disciplinary  agency  with  a  number  of 

situations  in  which  someone  (at  least),  appeared  to  believe  seriously 

that  a  professional  had  behaved  (at  least),  negligently.  The  difficulties 

in  obtaining  such  information  in  some  cases  (insurer  reluctance,  likely 

inability  of  the  agency  to  compel  disclosure)  are  canvassed  fully  in 
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’’Civil  Liability  as  a  Professional  Competence  Incentive".  More  limited 
access  to  similar  information  can  be  obtained  by  reviewing  such  allegations 
of  professional  negligence  as  proceed  to  litigation.  Arrangements  can  be  made 
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with  court  clerks  for  systematic  review  of  actions  commenced  and  for  re¬ 
porting  to  the  agency  of  actions  involving  allegations  of  professional 
negligence.  At  an  even  more  limited  level,  newspaper  monitoring  procedures 
will  provide  information  about  such  actions  as  seem  important  enough  to  be 
reported  in  the  public  press.  Monitoring  of  other  publications,  while 

presenting  logistical  difficulties,  could  amplify  the  scope  of  the 
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newspaper  watch.  Agencies  which  themselves  administer  funds  to  com¬ 
pensate  victims  of  professional  negligence  can  learn  of  instances  of 

alleged  incompetence  by  investigating  the  circumstances  of  cases  in  which 
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claims  are  presented  or  are  settled.  The  constraints  on  the  range  of 
incompetence  which  would  be  revealed  through  any  form  of  monitoring  civil 
liability  are  fully  described  in  the  "Civil  Liability"  paper,  and  it 
suffices  here  to  say  that  only  particular  types  of  incompetence  involving 
distinctive  patterns  of  harm  to  a  relatively  limited  cross-section  of  those 
who  engage  professionals  would  be  revealed  through  even  the  most  thorough 
monitoring. 

Agencies  which  administer  or  can  monitor  the  workload  of  professional 

fees-reviewing,  fees-mediation  or  fees-conciliation  services  may  be  able 

to  obtain  valuable  input  information.  Fees  disputes  frequently  involve 

an  element  of  dissatisfaction  with  the  quality  of  professional  services 

rendered.  Useful  inputs  into  discipline  can  be  provided  by  systematic 
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review  of  the  circumstances  of  cases  in  which  the  taxing  master,  or 
any  other  external  or  internal  institution  charged  with  investigating 
the  appropriateness  of  professional  fees  charged  in  light  of  the  quantum  and 
quality  of  services  rendered,  requires  a  substantial  reduction  of  the 
professional's  original  fee  claim.  However  these  institutions  are  client- 
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initiated:  even  if  they  agree  to  assist  by  reporting  cases  to  discipline 

agencies,  the  range  of  competence  problems  presented  to  fees-reviewing 

institutions  is  limited  by  many  of  the  constraints  applicable  to  client 

2  6 

complaints  generally. 

In  professions  in  which  voluntary  or  compulsory  peer  review  is 
employed,  the  results  of  the  reviews  can  be  made  available  to  the 
disciplinary  agencies.  Access  to  information  gained  in  the  course 
of  peer  reviews  overcomes  many  of  the  deficiencies  of  disciplinary 
agency  awareness  of  incompetence  problems  that  arise  when  the  agency 
relies  on  client-initiated  activity  as  the  main  or  sole  input.  However, 
the  possibility  that  peer  review  results  may  be  passed  on  to  disciplinary 
agencies  would  tend  to  dampen  enthusiasm  f°r  voluntary  programs  and  to 
stiffen  opposition  to  the  introduction  of  mandatory  peer  review:  to 
the  extent  that  either  of  such  peer  review  programs  is  a  valuable  tool 
or  is  a  tool  preferable  to  discipline  as  a  means  of  promoting  competence, 
the  costs  of  gaining  access  to  more  disciplinary  inputs  might  outweigh 
the  benefits. 

Inspection  of  the  practices  of  professionals  is  the  most  aggressive 
agency  action.  The  agency  can  either  arrange  to  review  the  competence 
of  practitioners  at  periodic  appointed  intervals,  or  can  "spot-audit" 
the  competence  of  its  membership  by  making  unannounced  visits  to 
evaluate  competence  as  demonstrated  by  the  records  of  a  small  number 
of  matters  handled  recently.  Where  appropriate,  disciplinary  action 
can  proceed  on  the  basis  of  the  information  revealed  by  the  "audit" 
or  by  follow-up  information. 
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This  device  allows  the  competence  of  the  widest  possible  range  of 

practice  and  practitioners  to  be  subjected  to  disciplinary  scrutiny  and 

potentially  to  form  an  input  into  discipline:  it  avoids  the  difficulty 

of  the  artificial  narrowing  of  the  range  of  incompetence  which  will  be 

brought  to  the  attention  of  a  system  that  relies  on  client-initiated 

activity  alone  or  in  combination  with  civil  liability  monitoring  to 

produce  disciplinary  inputs.  While  introduction  of  such  a  scheme  can 

involve  the  agency  in  much  expense,  the  competence  audit  procedure  can 

be  reserved  for  areas  of  practice  (geographical,  by  subject  matter,  by 

firm  size  or  any  other  appropriate  combination  of  criteria), 

identified  as  posing  high  risks  of  incompetence.  The  high  risk  areas 

can  be  identified  through  analysis  of  disciplinary  inputs  or  outputs, 

through  analysis  of  civil  liability  claims  or  settlements  or  through 
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theoretical  analytical  techniques.  In  some  professions,  problems  of 

confidentiality,  privilege  and  required  professional  independence 

might  complicate  a  practice  inspection  program-  However  these  difficulties 
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can  be  addressed  and  have  not  proven  insurmountable  elsewhere. 

(ii)  Complaints  by  clients:  Many  agencies  rely  on  complaints 
by  dissatisfied  clients  as  the  almost  exclusive  source  of  inputs  into 
the  competence-disciplinary  mechanism.  Such  complaints  will  ensue 
only  when  the  client: 

(dia)  perceives  that  the  professional  has  performed 
incompetently; 

(iib)  knows  of  the  existence  and  concerns  of  a  com¬ 
plaints  mechanism;  and 

Ciic)  perceives  some  incentive  to  reporting  the  complaint. 
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Reliance  on  complaints  as  a  source  of  inputs  generally  suffers  from 
the  fact  that  the  consequences  of  incompetence  have  usually  already 
been  incurred  in  individual  cases.  The  conditions  governing  client  complaints 
entail  that  the  discipline  system  of  an  agency  which  relies  on  them 
as  a  major  source  of  inputs  will  be  seriously  constrained. 

(iia)  Client  perception  of  incompetence 

Clients  are  frequently  unable  to  judge  the  quality  of  professional 
services  rendered  to  them.  While  the  extent  of  the  difficulty  varies 
among  clients,  among  professions  and  within  different  fields  of 
activity  of  each  profession,  clients  would  not  seek  the  assistance  of 
professionals  as  frequently  as  they  do  and  the  case  for  regulation  of 
the  professions  would  be  substantially  weakened  if  most  clients  could 
understand  and  evaluate  the  tasks  performed  by  professionals  on  their 
behalf.  The  harm  caused  by  incompetence  is  best  recognized  by  un¬ 
sophisticated  clients  when  it  can  be  (apparently)  objectively 
ascertained  (the  floor  of  a  newly-built  house  collapses),  when  it  is 
identified  (apparently)  by  a  knowledgeable  third  party  (a  tax  planning 
device  is  rejected  by  the  appropriate  ministry,  or  a  building  department 

rejects  plans  as  "inadequate")*  or  when  it  takes  on  a  familiar  and 
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distinctive  pattern.  To  the  extent  that  these  features  are  absent, 
and  that  the  harm  can  be  known  by  subjective  evaluation  only  in  any 
professional  field,  unsophisticated  clients  are  unlikely  to  recognize 
it . 

In  other  cases,  incompetence  might  not  manifest  itself  in  harm  to 
the  client:  the  consequences  that  would  normally  follow  from  incom¬ 
petent  performance  might  be  neutralized  by  the  timely  intervention  of 
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another  professional  (a  structural  engineer  notices  and  corrects 

an  architect's  design  error  of  vice  versa),  or  - 

the  client's  interest  in  the  matter  might  expire  before  harm  can  be 

caused  (the  client  sells  the  poorly-designed  structure  or  the 

borrower  decides  not  to  take  up  the  loan  which  the  lender  was  about 

to  make  on  the  strength  of  an  incompetently-prepared  balance  sheet). 

While  more  sophisticated  clients  might  be  better  able  to  perceive 

harm  caused  by  incompetence,  or  to  perceive  incompetence  even  in 
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the  absence  of  harm  to  their  interests,  such  clients  are  unlikely 
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to  complain  to  the  disciplinary  (or  any  other)  agency. 

(iib)  Client  awareness  of  complaint  mechanism 

Even  when  a  client  perceives  incompetence  in  the  professional 

services  received,  a  complaint  is  conditioned  on  knowledge  of  the 

existence  of  the  disciplinary  (complaint^receiving)  mechanism  and 

of  its  interest  in  receiving  complaints  of  that  nature.  It  is 

frequently  hypothesized  that  individual  clients  are  rarely  aware  of 
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professional  disciplinary  agencies.  To  the  extent  that  the  hypothesis 

can  be  supported,  the  discipline  mechanism  is  being  systematically 

deprived  of  potential ly-valuable  inputs.  The  problem  can  frequently  be  overcon 

by  increasing  effective  publicity  of  the  agency's  existence  and 

interest. 

(iic)  Incentive  to  complain 

Even  though  aware  of  perceived  incompetence  and  the  existence  of 
a  discipline  and  public  complaint  mechanism,  a  client  might  not  choose 
to  record  a  complaint.  The  client  would  be  most  likely  to  complain 
when  some  incentive  to  do  so  is  perceived,  The  primary  incentive  is 
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likely  to  be  related  to  the  complaint  resolution  function:  a  client 
will  complain  in  the  hope  that  the  disciplinary  agency's  intervention 
will  compel  or  induce  a  response  by  the  professional  favourable  to  the  client. 
Clients  who  perceive  better  means  of  inducing  the  professional  to 
respond  in  the  desired  fashion  will  be  unlikely  to  complain  to  the 
professional  discipline  agency.  Thus  sophisticated  and  substantial 
clients  can  exercise  dispute-resolutive  power  effectively  by  complaining 
to  other  [usually  more  senior),  partners  or  principals  in  the  firm  or 
company  involved,  or  by  threatening  to  withdraw  their  custom  in  future. 

Such  clients  complain  to  discipline  agencies  most  infrequently. 

Similarly,  employers  of  professionals  do  not  express  their  displeasure 
with  an  employed  professional's  competence  by  complaining  [other  than 
to  the  professional)  and  ultimately  resolve  problems  of  perceived 
incompetence  by  terminating  the  employee's  service, 

In  the  end,  it  is  largely  individual  clients,  and  particularly 
those  engaging  professionals  on  a  one-time  basis  and  lacking  the 
ability  to  threaten  effective  economic  harm  by  withdrawal  of  future 
business,  who  complain  to  the  disciplinary  agencies.  This  phenomenon 
produces  a  significant  constraining  effect  on  discipline  in  that 
individual  clients  tend  to  be  serviced  by  smaller  professional  firms 
or  companies,  or  by  sole  practitioners.  To  the  extent  that 
discipline  agencies  rely  on  client  complaints  as  the  source  of 
disciplinary  inputs  the  discipline  mechanisms  will  tend  [insofar 
as  they  deal  with  competence  matters),  to  become  systems  for 
assuring  the  competence  of  smaller  practitioners,  and  will  fail 
to  address  such  competence  problems  as  are  posed  by  practitioners 
in  larger  firms  or  companies  serving  larger,  more  sophisticated 


clients . 
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Even  though  individual  clients  are  those  most  likely  to  complain, 

discipline  systems  frequently  produce  important  "filtering  effects" 

which  limit  the  quantum  of  complaints  actually  registered  to  figures 

significantly  below  the  number  of  potential  complainants.  Individual 

clients  are  ecactly  those  least  able  to  perceive  harm  or  know  of  the 

disciplinary  agency's  existence  or  concern:  only  a  few  of  those  clients 

who  believe  that  their  professional  performed  poorly  will  complain. 

This  "filtering  effect"  is  exacerbated  by  procedural  requirements  which 

may  be  imposed  by  particular  disciplinary  models.  Thus  many  discipline 

agencies  will  consider  written  complaints  only,  to  the  exclusion  of 

oral  complaints.  Some  require  written  and  sworn  complaints.  Virtually 

none  will  permit  the  complainant  to  remain  anonymous.  Although 
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plausible  reasons  support  these  requirements,  their  filtering  effect 

cannot  be  denied.  The  requirement  of  writing  may  deter  some 

potential  complainants:  the  fear  of  loss  of  anonymity  and  of  possible 

reprisals  by  the  professional  complained  about  may  daunt  others.  That 

such  dissatisfied  clients  may  not  be  particularly  adamant  and  forceful  is  beside 

the  point:  because  of  these  requirements,  some  (possibly  valid)  complaints 

are  lost.  Other  related  matters  contribute  to  further  filtering.  The 

fear  of"becoming  involved"  or  that  valuable  time  will  be  required 

to  appear  before  the  disciplinary  agency  may  deter  some  complainants. 

Some  complainants  may  fear  that  complaint  will  cause  the  professional 
too  much  trouble  for  what  is  perceived  to  have  been  a  minor  fault. 

On  the  other  hand,  some  complainants  may  demur,  fearing  that  professional 
solidarity  will  turn  the  effort  of  registering  a  complaint  into  an 
exercise  in  futility. 
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Procedures  and  institutions  exist  to  diminish  the  constraining  effects  of 
such  systematic  incidents.  Examples  of  available  techniques  are:  publicity  of  the 
complaints  mechanism  and  of  its  achievements;  abolition  of  unnecessary 
formalities  and  availability  of  assistance  in  satisfying  those  re¬ 
maining;  the  possibility  of  the  assistance  of  an  intermediary  in 
framing  and  presenting  complaints;  the  availability  of  an  effectively- 
publicized  review  mechanism  to  assure  complainants  that  their  complaints 
are  considered  impartially  by  the  disciplinary  agency;  the  introduction  of 
programs  designed  to  enable  clients  to  judge  better  the  quality  of 
professional  services  rendered  to  them;  and  the  introduction  of 
additional  incentives  to  complain  (such  as,  for  instance,  the 
availability  to  the  disciplinary  agency  of  a  compensation  fund  from 
which  awards  could  be  made  in  cases  of  proved  incompetence). 

(iii)  Complaints  by  other  professionals:  Professionals  are 
not  generally  plagued  by  difficulties  of  perceiving  incompetence  or 
of  larking  awareness  of  the  appropriate  disciplinary  agency  and  of 
its  concerns.  The  constraint  inherent  in  a  discipline  agency's 
reliance  on  other  professionals  as  a  source  of  inputs  derives  from 

the  oft-alleged  reluctance  of  professionals  to  report  instances 
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of  perceived  incompetence  of  fellow  professionals.  The  constraint 
is  likely  most  pronounced  in  smaller  geographical  areas  or  in 
specialized  fields  of  practice,  in  which  professionals  share  ties  of 
cordiality  or  friendship,  as  well  as  of  professional  calling. 
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When  actually  registered,  complaints  by  professionals  against 

other  professionals  appear  to  be  a  fruitful  input  into  disciplinary 
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proceedings.  Such  reporting  is  encouraged  by  insurance  arrangements 
that  distribute  the  costs  of  professional  incompetence  among  other 
professionals  or  by  the  establishment  of  a  fund  (financed  by  a 
periodic  levy  on  members  of  the  profession),  to  compensate  victims  of 
incompetence.  The  required  contributions  operate  to  create  incentives 
to  self-police  more  effectively.  Some  professions  have  expressly 
authorized  reporting  of  perceived  incompetence.  Others  have  made  it 
a  positive  ethical  duty  to  report  such  instances:  failure  to  report 
is  itself  a  breach  of  professional  ethics.  Some  professions  attempt 
to  encourage  professional  reporting  by  slightly  less  direct  means. 
Attempts  can  also  be  made  to  encourage  or  require  professionals 
serving  in  institutions  uniquely  suited  to  noticing  incompetence  to 
inform  the  disciplinary  agency^ 
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(2)  INVESTIGATION  AND  ADJUDICATION  OF  ALLEGATIONS  OF  INCOMPETENCE 

Important  constraints  thus  limit  the  general  utility  and  practicality 
of  each  source  of  information.  A  wholehearted  attempt  to  employ 
discipline  effectively  to  control  incompetence  requires  the  stimulation 
of  several  sources.  The  institutions  and  procedures  by  which  disciplinary 
inputs  are  received,  evaluated,  and  transmitted  into  further  disciplinary 
or  related  channels  may  also  limit  the  effectiveness  of  a  discipline 
mechanism. 

In  most  professions,  and  in  all  disciplinary  agencies  under  study 
by  the  Professional  Organizations  Committee,  important  decisions  about 

the  progress  of  disciplinary  inputs  are  made  at  three  stages: 
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(i)  the  input  (usually  a  complaint)  must  be  regarded 

by  a  telephone  receptionist  or  mail -opening  secretary 
as  properly  raising  a  matter  of  concern  to  the 
organization  addressed;  a  permanent  and  more  senior 
administrative  officer  must  review  the  allegation, 
possibly  gathering  preliminary  or  even  substantial 
further  information  and  decide  that  the  complaint 
should  be  pursued; 

(ii)  the  matter  is  usually  reviewed  by  a  committee  of  the 
agency  and  judged  to  present  an  apparent  case  of 
incompetence;  and 

(iii)  a  discipline  committee,  either  alone  or  in  conjunction 
with  other  governing  members  of  the  agency  must 
find  incompetence,  impose  sanctions  and  make 
ancillary  orders.  Occasionally,  the  procedure  will 
begin  at  the  second  or  third  level  and  sometimes  it 
can  be  fully  concluded  at  the  third  level. 

The  institutions  and  process  by  which  decisions  to  proceed  or 
otherwise  are  made  at  each  of  these  stages  may  diminish  the  contri¬ 
bution  of  discipline  to  guaranteeing  continuing  competence.  Of 
primary  concern  here  is  agency  orientation:  what  is  the  agency's 
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interest  in  competence;  how  is  incompetence  to  be  defined;  what 
funds  are  made  available  for  investigation  of  complaints  and  for  the 
prosecution  of  disciplinary'  proceedings?  However,  particular  features 
or  consequences  of  that  orientation  can  operate  to  produce  constraints 
on  the  system  as  a  system. 

(i)  Receipt  of  Complaints 

The  powers  of  administrative  personnel,  and  the  control  exercised 
over  them  in  the  performance  of  their  duties  at  the  early  stages  are 
vital.  If  these  administrative  officers  do  not  share  the  general 
agency  orientation  to  discipline;  if  they  are  not  sensitive  to  some 
of  the  constraints  on  inputs  (particularly  on  individual  client 
complaints);  and  if  there  is  no  effective  review  of  their  actions, 
substantial  filtering  of  inputs  will  take  place  at  these  levels  and  the 
disciplinary  mechanism  will  be  deprived  of  a  number  of  inputs  which 
might  properly  have  been  proceeded  upon. 

A  discipline  agency  must  ensure  that  each  person  who  might  be 
exposed  to  inputs  shares  the  agency's  orientation.  A  divergence  could 
be  particularly  telling  where,  for  instance,  the  governing  members 
of  the  agency  adopt  an  active  competence  orientation  while  adminis¬ 
trative  personnel  display  passive  competence  or  misconduct  orientations. 
One  telephone  receptionist  who  believes  that  (for  instance)  allegations 
of  "negligence"  are  beyond  the  agency's  concern,  could  operate  to 
filter  out  a  substantial  number  of  complaint  inputs.  The  danger  is 
particularly  great  where  the  agency's  orientation  generally  is  under¬ 
going  evolutionary  change. 
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Agency  investigatory  or  disciplinary  committees,  or  individual 
members  of  them  are  more  aware  of,  involved  in,  and  responsible  for 
agency  disciplinary  policy-making  than  many  members  of  the  administrative 
staffs.  Where  a  complainant  cannot  expect  or  require  such  a  committee  or 
member  to  review  denials  of  jurisdiction  by  administrators,  the  risks  in¬ 
herent  in  assuming  a  universally-shared  orientation  are  increased. 

All  recipients  of  complaints  must  also  be  sensitive  to  the 
frequent  inability  of  individual  clients  (usually  the  largest  body 
of  complainants)  to  frame  complaints  in  terms  meaningful  to  and 
ordinarily  adopted  by  professionals  and  agency  personnel.  It  has 
been  noted  frequently  that  client  complaints  about  "professional  fees" 
or  about  "delay",  often  comprehend  complaints  about  the  quality  of 
professional  services.  Similarly,  clients  who  complain  that  a  pro¬ 
fessional  has  "erred"  or  "performed  negligently",  may  be  making 
poorly-phrased  allegations  that  the  professional  has  performed 

recklessly,  with  wanton  disregard  of  the  client's  interests,  or  even 

38 

"incompetently"  in  the  narrow  sense  of  lacking  minimum  skills. 

Personnel  who  receive  complaints  unaware  of  these  limitations  on 
client  sophistication  may  prevent  the  discovery  of  instances  of  incom¬ 
petence  properly  within  agency  jurisdiction.  An  agency  which  adopts 
a  passive  competence  orientation  might  have  a  significant  number  of 
complaints  filtered  out  by  a  telephone  receptionist  who  advises  that 
"fees  matters"  are  beyond  agency  jurisdiction;  while  an  agency  which 
adopts  a  misconduct  orientation  and  handles  incompetence  only  in  cases 
of  demonstrated  lack  of  capacity  might  suffer  a  complaint  to  be  discarded 


35 


because  the  complainant  was  told  that  the  agency  did  not  consider 
"negligence  matters".  The  more  senior  and  central  administrators  are 
more  likely  to  have  the  experience  and  awareness  to  perceive  agency 
interest  behind  poorly-framed  complaints.  To  the  extent  that  agency 
disciplinary  jurisdictional  decisions  can  be  made  only  at  or  above 
such  levels  Cstage  (ii)  above),  the  substantial  dangers  of 
accidental  filtering  at  lower  levels  are  reduced.  General  agency  res¬ 
ponsibility  is  enhanced  and  the  risks  described  above  are  further 
lessened  by  a  requirement  of  decision  by  an  investigatory  or 
disciplinary  committee  member  or  by  such  a  committee  itself. 

The  level  at,  and  manner  by  which  a  decision  to  renounce 

jurisdiction  is  taken  can  be  significant  to  the  functions  discipline 
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might  perform  in  other  ways.  The  information  brokerage  function 
can  be  performed  effectively  in  some  circumstances  only  by  persons 
more  knowledgeable  about  the  profession  than  the  telephone  receptionist 
Cor  perhaps  even  than  the  more  senior  administrative  officer) .  This 
function  might  not  be  performed  if  early-stage  personnel  are 
entitled  to  decline  jurisdiction  without  reference  to  others.  To 
the  extent  that  records  are  not  kept  of  the  input  into  the  early  stages 
Cfor  instance  if  no  records  are  kept  of  telephone  complaints  or  of  letters 
rejected  for  lack  of  jurisdiction),  committee  members  (who  are 
normally  most  instrumental  in  producing  changes  in  agency  orientation 
to  competence  problems  generally  and  to  the  use  of  discipline  in 
particular)  are  deprived  of  information  about  current  client  concerns: 
valuable  changes  in  agency  response  to  incompetence  may  not  be 
suggested  because  the  educational  function  of  discipline  is  lost  on 
early-stage  officials.  Nor  should  the  importance  to  the  client  of 
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the  manner  of  declining  jurisdiction  be  underestimated.  The  client’s 
views  about  the  genuine  interest  of  the  agency  in  competence  problems; 
about  the  likelihood  that  the  agency  will  act  against  'its  own"; 
and  about  whether  or  not  it  pays  to  complain  to  such  an 
agency  are  all  affected  by  the  client's  perception  of  the 
treatment  accorded  the  complaint.  Such  matters  will  influence  the 
client's  decision  to  complain  in  future.  The  general  reputation  of 
the  agency  established  by  such  client  perceptions  will  affect  the 
decisions  of  other  dissatisfied  clients  about  the  desirability  of 
complaining. 

The  significance  of  such  concerns  varies  as  alternative  pro¬ 
cedures  and  institutions  are  available  to  assuage  them.  Availability  of 
a  fees-reviewing  or  fees-arbitration  mechanism, to  which  clients  are 
referred  where  disciplinary  jurisdiction  over  fees  is  declined,  ameliorates 
much  of  the  danger  of  loss  of  inputs  (so  long  as  the  mechanism's 

activities  are  monitored  by  the  disciplinary  agency),  and  potential 

40 

complainant  dissatisfaction.  The  ready  availability  and  publicity 
of  higher  level  review  of  initial  decisions  to  decline  jurisdiction 
lessens  the  importance  of  lower  level  determinations.  Complainants  can  be 
permitted  review  by  a  higher  level  decision-maker,  an  outside  and 
apparently  more  impartial  body,  or  both.  Alternatively,  the  com¬ 
plainant  can  be  permitted  to  bypass  the  lower  levels  and  to  press  a 
complaint  before  the  discipline  committee:  the  usual  provision  that 
such  a  complainant  may  be  held  responsible  for  costs  incurred  generally 

operates  as  an  effective  deterrent  to  such  proceedings,  at  least  where 
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there  is  no  unique  incentive  for  the  complainant  to  proceed. 
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(ii)  Preliminary  Investigation  and  Review 

Even  after  the  input  has  passed  through  the  initial  screening, 
procedural  and  institutional  factors  can  continue  to  constrain  the 
effective  operation  of  discipline.  The  inability  to  obtain  meaningful 
additional  information  about  the  allegation  may  prevent  further  con¬ 
sideration  of  the  matter.  Such  inability  may  derive  from  inadequacy 
of  funds  or  personnel  available  to  the  agency  for  these  purposes.  It 
may  result  from  limitations  upon  agency  authority  to  investigate 
important  sources  of  evidence:  in  particular  it  may  not  be  possible 
for  the  agency  to  inspect  generally  the  practice  of  an  allegedly 
incompetent  practitioner  or  even  to  examine  records  retained  by  the 
practitioner  of  the  transaction  which  forms  the  subject  of  the  current 
complaint . 

The  membership  composition  of  the  preliminary  investigatory 
committee  may  operate  to  constrain  further  prosecution.  The  par¬ 
ticipation  of  lay  persons  at  this  stage,  as  well  as  at  later  stages 
of  disciplinary  proceedings  has  been  advocated  frequently.  It  is 
alleged  that  as  well  as  lending  credibility  to  the  disciplinary 
mechanism  (particularly  to  that  of  a  self-governing,  self-disciplining 
profession) ,  lay  persons  add  new  and  different  perspectives  to  committee 
activities:  that,  especially  in  respect  of  allegations  of  incompetence, 
lay  persons  will  respond  with  greater  enthusiasm  than  professional 

committee  members  who  tend  to  be  more  preoccupied  with  breaches  of 
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criminal  and  ethical  standards.  Such  a  different  perspective  would 
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be  particularly  helpful  at  the  investigatory  committee  stage; 
these  committees  tend  to  be  crucial  in  discipline  policy  formation 
and  in  its  implementation  by  preliminary  administrative 
screening  personnel.  Moreover,  to  the  extent  that  lay 

persons  might  be  less  prone  to  prefer  a  practitioner's 
initial  explanation  to  a  complainant's  allegations  both  the 
efficiency  and  integrity  of  the  disciplinary  mechanism  is  enhanced. 
However,  many  observers  have  doubted  that  any  significant  effect  on 
discipline  or  on  professional  regulation  generally  can  be  expected 
from  the  participation  in  the  process  of  a  limited  number  of  lay 
personnel  along  with  a  far  greater  number  of  professional  agency  members.^ 
Other  facets  of  committee  membership  may  be  important.  The 
method  by  which  members  (whether  lay  or  professional) ,  are  appointed  or 
elected  to  office  may  operate  to  guarantee  or  to  limit  the  repre¬ 
sentativeness  of  committee  viewpoints.  The  permissible  tenure  of 
committee  members  may  be  significant.  While  it  is  desirable  for 
members  to  remain  active  on  such  committees  for  long  enough  to  acquire 
expertise  and  the  benefits  of  experience,  unduly  lengthy  tenure  may 
be  dysfunctional .  Particularly  in  professions  in  which  a  great  number 
of  client  complaints  form  the  major  disciplinary  input,  extended 
exposure  to  groundless  charges  may  produce  a  jaded 

approach  to  client  complaints  generally;  a  change  in  agency  orientation 
towards  an  "active  competence"  position  may  be  stifled  by  the  orientation 
of  long-serving  members  accustomed  to  operating  under  a  system  re¬ 
quiring  misconduct  and  not  familiar  with  the  use  of  discipline  in  an 
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active  competence  role. 
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Increased  public  accountability  either  through  requirements  of  public 

reporting  of  committee  activities  or  through  the  possibility  of  outside 

review  or  "audit"  of  those  activities  can  provide  some  degree  of 

assurance  against  many  of  these  dangers  by  permitting  public  pressure 

to  be  exerted  where  risks  appear  to  be  materializing.  The  greater 

publicity  of  committee  activities  entailed  in  increasing  public 

accountability  may  also  improve  performance  of  quality  control  and 
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educational  functions  of  discipline. 

(iii)  Adjudication 

The  general  membership  composition  constraints  discussed  above 
apply  equally  to  the  investigative  and  adjudicative  activities  of 
the  discipline  committee  itself.  The  approaches 
available  for  amelioration  of  these  concerns  at  the  investigatory 
committee  stage  can  serve  equally  at  the  more  advanced  discipline  committee 

level.  However,  a  unique  institutional  issue  may  arise  at  this  later 

stage:  should  "competence"  matters  be  handled  by  the  same  "discipline 

committee'' as  that  which  has  jurisdiction  over  "misconduct"  offences  in 

the  more  traditional  sense?  This  issue  has  stimulated  considerable 

interest,  and  many  have  concluded  that  the  functions  of  disciplining 
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competence  and  of  disciplining  misconduct  should  be  separated.  It 
is  argued  that  combined  jurisdiction  entails  that  too  great  a  stigma 
attaches  to  attempts  to  discipline  incompetence:  however  much 
agencies  attempt  to  liberalize  their  use  of  discipline,  the  conception 
that  it  is  a  very  serious  device  to  be  used  only  in  the  last  resort 
will  remain,  and  they  will  demonstrate  restraint  in  passing  matters 
through  the  process.  A 'Standards  committee"  specifically  established 
to  take  jurisdiction  even  in  cases  where  no  moral  fault  can  be  found 
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will  tend  towards  less  reservation  in  the  exercise  of  agency  power 
over  incompetence.  Similarly,  where  agencies  have  traditionally 
allocated  only  misconduct  functions  to  discipline,  and  where  these 
functions  alone  are  no  longer  appropriate  to  more  aggressive  dis¬ 
ciplinary  control  over  competence,  the  historical  inertia  and  tendency 
to  assign  priority  to  misconduct  matters  can  only  be  reversed  by  the 
establishment  of  a  separate  committee.  Such  a  committee  can  operate 
with  less  formality,  adopting  helpful  and  educational  stances  in  the 
first  instance,  rather  than  the  more  formal  and  adversarial  attitudes 
appropriate  to  and  characteristic  of  discipline  for  misconduct.  On 
the  other  hand,  it  has  been  argued  that  significant  practical  advantages 
ensue  from  allowing  a  single  committee  authority  to  "enquire  into  and 
deal  with  the  total  conduct  of  a  [professional]:"^  problems  of  case 
assignment  and  co-ordination  are  avoided  and  overall  experience  with 
problems  in  professional  practice  is  centralized. 

Requirements  of  procedural  fairness  operate  to  limit  the  effective¬ 
ness  of  discipline.  The  issue  was  considered  generally  in  the  McRuer 
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Report,  and  since  1968  it  has  not  been  seriously  doubted  that 
requirements  of  due  process  or  of  natural  justice  are 
desirable  elements  of  professional  discipline.  Yet  the  effects  on 
the  efficacy  of  discipline  of  requiring  particularized  notice  of 
charges;  of  holding  hearings;  of  allowing  counsel  to  appear  on  behalf 
of  an  accused  professional;  of  requiring  the  disciplinary  agency  to 
satisfy  a  specified  burden  of  proof  by  the  introduction  of  admissible 
evidence;  of  requiring  written  and  reasoned  bases  for  decisions;  and 
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of  extensive  rights  of  appeal,  cannot  be  doubted.  Such  requirements 
at  the  very  least  permit  those  ultimately  found  to  have  performed 
incompetently  to  continue  to  practice  unchecked  pending  an  initial 
or  even  ultimate  decision  on  an  allegation  of  incompetence.  They 
permit  this  period  to  be  extended  by  attempts  by  the  professional  to 
delay  the  disciplinary  action.  The  problem  of  delay  is  exacerbated  where 
criminal  or  civil  proceedings  are  pending  against  the  professional 
involved:  the  fear  that  the  professional  may  be  prejudiced  by  the 
prior  holding  in  discipline  proceedings;  that  discipline 
is  being  abused  by  a  client  complainant  seeking  to  exert  improper 
pressure  on  the  professional;  or  that  the  disciplinary  agency  will 
become  involved  in  the  subsequent  litigation  all  operate  to  encourage 
the  agency  to  postpone  disciplinary  action  for  the  months,  and  not  in¬ 
frequently,  years  involved  before  the  ultimate  resolution  of  other 
proceedings . 

Problems  arise  from  the  burden  of  proof  imposed  on  the  agency. 

The  difficulties  increase  to  the  extent  that  the  agency  suffers  from 
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limitations  on  its  ability  to  gather  required  evidence. 

Similarly,  and  even  assuming  that  there  are  no  problems  in 
arriving  at  an  operational  definition  of  competence,  there  may  be 

difficulty  in  establishing  the  standards  of  capability  or  of  skills 
and  knowledge  against  which  the  professional's  competence  is  to  be 
judged.  The  difficulty  varies  among  professions  and  different  fields 
of  practice  within  professions.  In  some  fields,  there 
exist  universally-recognized  standards  established  by  international 
or  national  associations.  Such  standards  can  be  as  objective  as 
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requiring  the  performance  of  particular  functions  before  others  may 
properly  be  undertaken.  Failure  to  meet  the  standards  is  easily 
established.  At  the  other  extreme  are  those  professional  activities 
which  involve  a  high  degree  of  subjective  professional  judgment:  no 
specific  procedures  are  generally  recognized  to  be  essential  to 
proper  performance,  and  appraisal  of  the  results  of  performance  is  not 
necessarily  informative  or  indicative  of  the  quality  of  the  performance. 

There  may  be  significant  regional  or  local  differences  in  practice. 

The  perceived  difficulty  of  setting  standards  may  deter  a  disciplinary 
agency  from  dealing  with  all  but  the  most  gross  departures  from 
generally  acceptable  practice;  from  considering  allegations  of  incom¬ 
petence  in  the  more  subjective  fields  of  practice  or  from  attempting  to 
discipline  incompetence  at  all.  In  the  end,  the  disciplinary  machinery 
does  not  operate  significantly  to  promote  competence  in  some  fields,  and 
the  educational  and  quality  control  benefits  gained  from  even  undertaking 
to  attempt  to  set  standards  are  lost. 

Such  concerns  need  not  necessarily  induce  agency  reticence. 

Operationally  useful  standards  can  be  phrased  quite  generally. 

Extreme  departures  from  these  standards  can  be  subjected  to  discipline 
first,  and  gradually,  as  the  "case  law"  builds,  a  more  refined  set 
of  standards  of  competence  in  particular  instances  will  begin  to 
emerge. ^  This  approach  avoids  the  difficulties  implicit  in  attempting 
to  foresee  and  to  make  advance  provision  for  all  possible  forms  of  in¬ 
competent  practice:  it  avoids  the  dangers  of  restraining  innovative  practice 
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presented  by  standards  designed  to  represent  the  most  conservative 
view  (which  may  be  the  only  view  about  which  consensus  can  be  achieved) . 
Exactly  these  sorts  of  general  standards  are  applied  daily  by  courts 
confronted  with  professional  negligence  suits:  damages  in  the  hundreds 
of  thousands  or  millions  of  dollars  are  awarded  on  the  basis  that 
the  defendant  did  not  perform  at  the  level  expected  of  "a  reasonably 
competent  practitioner".^  The  testimony  of  expert  professionals  assists 
the  court  in  establishing  how  such  a  practitioner  would  have  been 
expected  to  perform  in  the  circumstances.  While  the  problem  of 
setting  standards  need  not  deter  disciplinary  action,  its  perceived 
difficulty  in  some  fields  operates  as  a  significant  limitation  on  the 
range  of  disciplinary  action  undertaken. 

(3)  SANCTION  IMPOSITION 

The  ability  of  discipline  to  perform  competence-assuring  functions 
is  limited  where  the  disciplinary  agency  lacks  the  power  or  the 
willingness  to  choose  among  a  wide  range  of  sanctions.  The  con¬ 
straining  effects  of  a  narrowly  circumscribed  choice  of  sanctions 
increases  as  the  agency  adopts  a  more  active  competence  orientation. 

In  an  extreme  case,  the  agency  might  be  required  either  to  find 
the  accused  professional  innocent  of  all  wrongdoing,  or  to  impose 
such  harsh  sanctions  as  suspension  or  expulsion  from  the  association 
or  profession.  Such  a  choice  is  uninviting  and  tends  to  one  of  two 
undesirable  consequences:  either  the  agency  will  refuse  to  take 
disciplinary  action  against  practitioners  who  have  performed  poorly 
but  have  not  demonstrated 
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serious  and  apparently-irreversible  incompetence,  thus  limiting  the  agency's 

involvement  in  policing  incompetence  and  implying  that  the  agency 

condones  the  professional's  conduct;  or  the  agency  will  take  action 

which  in  many  cases  requires  the  imposition  of  sanctions  that  are  out 

of  all  proportion  to  the  incompetence  demonstrated  and  that  are  not 

adapted  to  appropriate  management  of  the  widely  differing  problems  of 
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incompetence  presented  to  the  agency. 

A  disciplinary  agency  which  proposes  to  become  actively  involved 
in  a  wide  area  of  competence  supervision  will  find  its  task  practicable 
only  where  its  ability  to  impose  sanctions  includes  rights  to: 


(i)  expel  the  professional; 
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(ii)  suspend  the  professional  from  practice  generally 
or  from  some  field  of  practice; 

(iii)  suspend  the  professional  from  practice  generally 
or  from  some  field  of  practice 

(.a)  until  a  specified  course  of  studies  has 
been  completed;  or 

(b)  until  the  professional  has  satisfied  a 
board  of  examiners  of  his  or  her  compe¬ 
tence  generally  or  in  a  specified  field 
of  practice; 


(iv)  accept  the  professional's  undertaking  to  limit  his 
or  her  practice  in  lieu  of  suspension; 

(y)  impose  conditions  on  the  professional's  ability  to 
practise  generally  or  in  any  field  (including  con¬ 
ditions  of  practising  under  supervision;  not  engaging 
in  sole  practice;  requiring  periodic  inspections  by 
the  agency  or  its  delegate;  or  reporting  to  the 
agency  about  specified  matters); 


(vi)  direct  the  professional  to  pass  a  particular  course 
or  satisfy  a  Board  of  Examiners  of  competence  in 
practice  generally  or  in  a  particular  field  within 
a  specified  time,  or  be  suspended; 
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(vii)  satisfy  a  Board  that  physical  handicaps,  mental 
handicaps  or  problems  caused  by  drugs  or  alcohol 
have  been  overcome  (with  suspension  in  aid) ; 

(viii)  order  the  professional  to.  be  reprimanded,  ad¬ 
monished  or  counselled; 

(ix)  revoke  specialty  or  other  competence  designations 
(either  temporarily  or  permanently); 

(x)  make  such  other  or  ancillary  orders  as  may  be 
appropriate  or  requisite. 

The  power  to  fine  may  be  a  useful  sanction:  the  proceeds  can  be 

payable  to  the  agency,  the  government  or  can  be  made  available  to 

clients  harmed  by  incompetence  (to  provide  incentives  to  report 
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instances  of  incompetence).  The  ability  to  assess  against  the  pro¬ 
fessional  the  agency’s  costs  of  investigation  and  prosecution  might 
serve  to  extend  the  agency’s  ability  to  maintain  its  discipline  mechanism 
despite  budgetary  constraints;  the  power  to  award  costs  payable  to  the 
agency  to  an  "acquitted"  professional  might  help  to  allay  agency 
fears  of  commencing  proceedings  in  any  but  the  clearest  cases. 

The  problems  of  record-keeping  and  publicity  of  disciplinary 
activities  are  fully  considered  below.  However  it  should  be  noted 
here  that  matters  of  recording  and  publicity  can  themselves  be 
employed  as  sanctions:  the  significance  of  a  reprimand  to  the 
individual  disciplined  may  vary  dramatically  depending  upon  whether 
or  not  the  facts  of  conviction  and  sanction  are  recorded  and  are 
available  for  consideration  in  future  proceedings.  The  publicity  of 
the  disciplinary  sanctioning  of  a  professional  either  within  the  pro¬ 
fession  or  to  the  public  generally  may  increase  dramatically  the 
effective  severity  of  a  sanction. 
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A  wide  range  of  available  sanctions,  and  a  willingness  of  the 
agency  to  choose  among  many  of  them,  expands  the  sorts  of  incompetence 
problems  that  can  be  addressed  usefully  by  discipline.  Certain  in¬ 
competence  problems,  particularly  those  related  to  failings  of  requisite 
basic  skills  and  knowledge  can  be  assisted  by  the  ability  to  adopt  a 
"helpful"  approach  and  to  tailor  a  re-education  requirement  to  the 
professional  incompetence  demonstrated:  discipline  can  contribute  to 
the  increased  competence  of  the  professional  so  disciplined.  Other 
forms  of  incompetence,  especially  those  attributable  to  overwork  or  care¬ 
lessness  may  be  addressed  better  by  reprimands  or  by  sanctions  requiring 
periodic  inspection,  reporting,  or  supervision  of  the  professional's 
practice  by  an  employer  or  partner.  In  other  cases,  "individual  re¬ 
habilitative"  ends  might  give  way  to  more  punitive,  individual  deterrent 
or  general  deterrent  ends,  and  suspension  or  expulsion  might  be  appro¬ 
priate.  To  the  extent  that  incompetence  other  than  serious  failings  of 
skill  or  knowledge,  or  reckless  disregard  of  professional  duties  is  to 
be  addressed  by  it,  and  to  the  extent  that  the  disciplining  agency  is 
unable  or  unwilling  to  rely  on  diverse  sanctions,  the  discipline 
mechanism  is  likely  systematically  to  fail  to  address  particular  forms 
of  incompetence. 

The  fact  that  a  discipline  system  operates  by  imposing  sanctions 
on  individuals  should  also  be  recognized  as  constraining  the  system's 
ability  to  perform  some  disciplinary  functions.  Maximum  punitive. 
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general  deterrent,  general  professional  educational,  dispute  resolution 
and  professional  protective  functions  might  be  achieved  by  adopting 
stern  sanction  policies:  the  impact  of  such  sanctions  would 
guarantee  to  all  observers  the  sincerity  of  agency  concern  with 
competence.  On  the  other  hand,  the  general  return  on  such  harsh 
sanction  investments  may  be  outweighed  by  the  drastic  consequences  of 
such  sanctions  to  the  professional  being  disciplined.  Particular 
sanctions,  or  publicity  of  them,  could  militate  towards  the  "economic 
death"  of  the  disciplined  professional.  Such  consequences  may  not 
be  appropriate  to  the  level  of  incompetence  demonstrated.  Moreover, 
mitigating  circumstances  which  can  be  advanced  frequently  by  errant 
practitioners  make  harsh  sanctions  appear  to  be  overreactions  to 
instant  cases.  The  required  balancing  (of  gain  to  other  professionals 
and  to  the  public  generally  against  harm  to  the  sanctioned  individual), 
in  determining  sanctions  is  not  unique  to  disciplinary  proceedings,  but 
its  constraining  effects  on  such  proceedings  cannot  be  denied. 

04)  RECORDS  AND  PUBLICITY 

Inappropriate  record-keeping  and  publicity  policies  limit  the 
ability  of  a  disciplinary  mechanism  to  perform  each  of  the  punitive, 
deterrent,  quality  control  and  educational,  dispute  resolution  and 
profession  protective  functions  described  above. 

(i)  Records 

Accessible  recording  of  the  disposition  of  disciplinary  pro¬ 
ceedings  against  individual  practitioners  is  crucial  to  the  appropriate 
disposition  of  later  allegations  of  incompetence.  Where  the  agency 
adopts  a  fairly  narrow  definition  of  the  competence  with  which  it  is 
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concerned,  or  where  it  adopts  a  passive  competence  or  misconduct 
orientation  generally,  agency  action  will  not  follow  consequent  upon 
individual  acts  of  negligence  or  demonstrations  of  performance  de¬ 
ficiencies.  Agency  action  will  ensue  only  where  a  pattern  of  reckless 
practice  or  of  disregard  of  client  interests  appears.  This  pattern 
will  not  be  revealed  unless  the  records  of  earlier  matters  are  available 
to  permit  the  inference  of  "more-than-simple-negligence"  to  be  drawn. 

The  availability  of  such  records  is  vital  where  agencies  lack  the  power 
or  the  resources  to  investigate  incompetence  except  in  the  context  of 
a  current  complaint.  However,  it  is  still  important  even  where  the 
agency  can  and  does  conduct  more  extensive  investigations  of  the  general 
competence  of  a  practitioner  against  whom  a  complaint  has  been  received. 
The  past  history  of  the  professional  may  be  important  in  determining 
whether  and  how  ^  to  initiate  and  prosecute  disciplinary  proceedings, 
and  in  deciding  what  sanction  to  impose:  while  remedial  and  helpful 
sanctions  may  be  most  functional  for  isolated  instances  of  substandard 
performance,  more  stem  measures  might  be  appropriate  in  cases  of  those 
who  have  demonstrated  an  inability  to  learn  from  earlier  experience.  The 
professional's  discipline  record  might  serve  to  ameliorate  some  of  the 
concern  that  arises  from  attempting  to  achieve  general  professional  gains 
at  the  expense  of  particular  practitioners  who  can  advance  mitigating 
circumstances  in  individual  cases. 

An  agency  will  be  hampered  in  performing  quality  control  and 
educational  functions  to  the  extent  that  it  lacks  ready  access  to  the 
records  of  inputs  into  the  system  and  outputs  from  it.  The 
ability  to  identify  vulnerable  areas  of  practice  depends  upon 
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analysis  of  inputs  and  dispositions:  identification  in  this  manner 
is  critical  to  attempts  to  narrow  the  focus  and  to  evaluate  the 
effectiveness  of  peer  review,  continuing  education,  and  more  aggressive 
disciplinary  programmes.  Reporting  to  the  profession  about  ways  to  avoid 
unintentional  client  grievances  is  predicated  upon  the  ability  to  recog¬ 
nize  the  activities  and  deficiencies  which  seem  to  give  rise  to  such 
56 

gri evances . 

It  is  important  to  the  achievement  of  these  ends  that  adequate 
records  of  agency  activity  at  all  stages  be  available  to  agency  personnel. 
The  filtering  effect  produced  by  passage  through  the  disciplinary  process 
means  that  inaccessibility  to  inputs  and  outputs  at  the  very  early  stages 
entails  loss  to  the  agency  of  valuable  information  and  experience. 

(ii)  Publicity 

The  publicity  of  the  disposition  of  individual  matters  and  of 
agency  activity  generally  is  vital  to  the  performance  of  all  discipline 
functions.  The  profession  is  made  aware  of  the  seriousness  of  agency 
concern  with  discipline;  vulnerable  areas  are  identified  to  practitioners 
and  procedures  available  for  the  avoidance  of  difficulty  are  described; 
the  effectiveness  of  punitive  sanctions  is  assured  by  increasing  awareness 
that  the  professional  sanctioned  is  (during  some  period  or  permanently; 
absolutely  or  in  some  field),  barred  from  practice.  The  force  of  sanctions 
is  enhanced  even  by  publicity  within  the  profession  alone.  The  shaming 
effect  of  discipline  is  increased,  and  its  economic  impact  heightened  by 
such  publicity  (particularly  where  professionals  control  the  workload  of 
other  professionals  by  engaging  the  latter  themselves,  or  by  referral 
or  recommendation  of  them). 
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The  utility  of  discipline  can  be  increased  by  publicity  outside 

the  profession  to  the  public  generally.  The  publicity  increases  public 

awareness  of  and  confidence  in  the  impartiality  of  the  disciplinary 

agency  and  of  its  interest  in  less  than  serious  misconduct  matters. 

The  effect  is  thus  to  overcome  some  constraints  on  client  reporting, 

to  stimulate  clients  to  report  more  freely  and  thereby  to  increase  the 

efficacy  of  discipline  generally.  To  achieve  these  ends,  the  agency 

should  publish  the  results  in  individual  cases  as  well  as  periodic 
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descriptions  and  analyses  of  agency  activities. 

Two  important  factors  combine  to  limit  agency  willingness  to 
engage  in  widespread  publicity  of  disciplinary  activity.  First, 
publicity  can  be  particularly  prejudicial  to  the  individual 
practitioner  involved.  Grave  economic  and  professional  peer  con¬ 
sequences  might  follow  upon  disclosure  of  as  little  as  that  an  allegation 
has  been  made  against  a  practitioner,  even  before  any  action  has  been 
taken  to  investigate  the  merit  of  the  allegation.  Even  after  a  finding 
of  incompetent  performance  in  disciplinary  proceedings,  the  harm  to 
the  individual  of  public  disclosure  of  the  finding  and  sanction  might 
produce  consequences  out  of  all  proportion  to  the  incompetence 
proved.  This  danger  is  particularly  apparent  in  cases  in  which 
counselling  is  found  to  be  the  appropriate  sanction  or  in  which  the 
helpful  orientation  of  requiring  re-education  is  adopted  in  pre¬ 
ference  to  punitive  sanction.  A  requirement  of  publicity  of  all 
disciplinary  action  with  these  attendant  grave  consequences  might 
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constrain  the  disciplinary  agency's  efforts  to  handle  minor  and 
reversible  incompetence  matters  without  the  formality  and  pro¬ 
cedural  guarantees  attendant  upon  discipline  for  serious  misconduct 
offences.  While  these  fears  may  be  genuine,  they  are  not  insur¬ 
mountable.  Publicity  of  the  nature  of  incompetence  demonstrated 
and  of  agency  disposition  of  the  matter,  without  disclosure  of  the 
disciplined  professional's  identity  may  be  appropriate  and  adequate 
for  performance  of  the  disciplinary  functions  in  some  cases:  in 

CO 

others  aggregate  data  may  suffice, 

Secondly,  concern  for  professional  or  regulatory  independence, 

and  fears  that  publicity  of  poor  practice  will  tend  to  tarnish  the 

reputation  of  the  profession  generally  ,  prompt  a  reticent 

response  to  suggestions  for  increased  publication.  If  the  competence 

regulator  is  performing  adequately,  increased  publicity  can  only 
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"serve  the  interests  of  the  bloody-minded".  Such  a  response  fails 
to  recognize  the  significance  of  constraints  on  discipline 
proceedings,  particularly  those  which  inhibit  full 
realization  of  the  potential  of  client  complaints  in  promoting 
competence  in  individual  practitioners  and  in  the  profession 
generally.  Wider  access  to  information  about  agency  disciplinary 
activities  might  also  reveal  significant  lacunae  in  the  scope  of 
competence  problems  currently  addressed  by  the  mechanism  and 
generate  helpful  suggestions  or  public  pressure  for  a  shift  in 
agency  orientation  towards  a  more  active  competence  orientation.^ 
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The  extent  to  which  the  effectiveness  of  any  particular  discipline 
system  will  be  constrained  by  the  limitations  discussed  above  will 
be  affected  by  agency  orientation  and  by  attempts  to  implement 
institutional  arrangements  designed  to  ameliorate  the  significance  of 
the  limitations.  However,  even  in  the  most  carefully  constructed  and 
aggressively  maintained  mechanism,  systematic  forces  limit  the  impact 
which  discipline  can  produce  on  competence.  The  role  allocated  to 
discipline  should  anticipate  these  systematic  constraints,  recognizing 
that  alone,  discipline  can  be  expected  to  address  only  a  limited  class 
of  cases  and  that  much  of  its  utility  pertains  to  its  ability  to  guide 
and  supplement  other  attempts  to  promote  continuing  competence. 
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PART  D  -  DISCIPLINE  IN  THE  LEGAL  PROFESSION 

I.  SOURCES  OF  INFORMATION 

This  Part  describes  and  analyses  the  operation  of  the  discipline 

system  maintained  by  the  Law  Society  of  Upper  Canada  (’’the  Law  Society") , 
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the  Governing  Body  of  the  self-regulating  legal  profession.  The 
information  presented  here  has  been  gleaned  from  examination  of 
Appendix  B  to  the  Research  Directorate's  Staff  Study,  "History  and 

■k 

Organization  of  the  Legal  Profession  in  Ontario";  from  other  bibliographic 
material  describing  the  operation  of  the  Law  Society  discipline  system 
(largely  compiled  by  Steven  Wilson);  from  a  report  prepared  for  the 
P.O.C.  by  Mrs.  Heather  Werry  ("the  Werry  Report");  from  a  report 
prepared  by  Ms.  Connie  Nakatsu  on  the  P.O.C.  survey  of  law  clients;  and  from 
interviews  with  administrative  personnel.  Benchers,  Judges,  a  Master  of 
the  Supreme  Court  of  Ontario,  and  a  number  of  lawyers  including  lawyers 
engaged  in  the  active  practice  of  law  and  lawyers  in  academic  and  other 
fields . 

II.  OUTLINE  OF  DISCIPLINE  SYSTEM 

The  legislative  framework  for  the  system  is  provided  by  two  major 
groups  of  instruments: 

(a)  The  Law  Society  Act,  and  Regulations  and  Rules  es¬ 
tablished  under  it.  These  instruments  establish  the  juris¬ 
diction,  organization  and  procedure  of  the  discipline  system; 
and 

(b)  the  Law  Society  Professional  Conduct  Handbook  and  the  Can¬ 
adian  Bar  Association  Code  of  Professional  Conduct.  The  Hand¬ 
book  is  a  collection  of  "Ruling^'  almost  exclusively  initiated 
by  the  Law  Society's  Professional  Conduct  Committee  (and  later 
approved  by  Convocation),  specifying  particular  practices 

*Referred  to  below  as  "History  and  Organization  of  the  Legal  Profession" 
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which  are  considered  to  constitute  "professional 
misconduct".  The  Code  is  a  more  extensive  treatment 

of  the  lawyer's  professional  conduct  responsibilities 
generally:  it  was  promulgated  by  the  Canadian  Bar  Association, 
a  national  voluntary  association  of  lawyers,  and  was  adopted 
by  the  Association's  Council  on  August  25,  1974.  It  replaced 
the  far  less  elaborate  and  largely  hortatory  "Canons  of 
Legal  Ethics"  which  had  been  passed  by  the  Canadian  Bar 
Association  in  1920.  These  "Canons"  form  the  content  of 
Ruling  1  of  the  Professional  Conduct  Handbook.  The  Code 
has  been  approved  in  principle  by  Convocation,  and  the 
Professional  Conduct  Committee  is  currently 
integrating  the  Code  with  the  existing  Handbook.  Until 
the  integration  has  been  completed,  the  current  Handbook 
remains  effective.  [Relevant  excerpts  from  these  instruments  are 
reproduced  in  Appendix  I . ]  62 

The  discipline  system  is  composed  of  administrative  and  support 
personnel,  the  discipline  committee,  Convocation,  the  Courts  and 
the  professional  conduct  committee.  The  administrative  personnel 
are  responsible  for  most  of  the  activity  involved  in  initiating 
disciplinary  proceedings,  as  described  below.  This  group  is  led  by 
the  Secretary  of  the  Law  Society  who  is  assisted  by  a  Deputy  Secretary 
and  three  Assistant  Secretaries  (all  lawyers).  The  group  includes 
support  staff  of  telephone  receptionists,  clerks  and  secretaries. 

As  well,  there  are  five  chartered  accountants  on  the  Law  Society's 
staff.  The  accountants  investigate  lawyers'  books  to  uncover  breaches 
of  the  rules  governing  administration  of  lawyers'  financial  affairs. 
These  accountants  are  only  very  peripherally  involved  in  the  discipline 
process  insofar  as  the  process  handles  problems  of  incompetence:  they 
are  most  concerned  with  offences  of  misconduct  (defalcations)  or 
failure  to  follow  the  Law  Society's  elaborate  accounts  -  regulating. 


strictures. 
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The  discipline  committee  is  composed  of  all  of  the  members  of  Convocation, 
including  the  forty  elected  Benchers,  the  honourary  and  ex  officio 
Benchers,  and  the  four  lay  Benchers  authorized  to  be  appointed  under 
s.  23(a)  of  The  Law  Society  Act.  It  usually  sits  in  panels  of  three 
to  perform  the  hearing  and  sanction  recommendation  functions  described 
below. 

The  role  of  Convocation,  which  is  composed  of  all  Benchers  of 
the  Law  Society,  is  described  below:  the  Courts,  and  in  the  first 
instance, the  Divisional  Court,  are  available  to  persons  against  whom 
disciplinary  sanctions  have  been  ordered.  The  professional  conduct 
committee  is  involved  to  the  extent  of  elaborating  the  concept  of 
"professional  misconduct"  through  Professional  Conduct  Handbook 
Rulings  and  through  advice  to  lawyers  who  request  it  about  particular 
courses  of  conduct.  The  professional  conduct  committee  is  only 
peripherally  involved  in  discipline  for  incompetence:  the  Rulings 

and  committee  advice  are  limited  almost  exclusively  to  questions  of 
ethics,  advertising,  professional  courtesy  between  lawyers  and 
avoidance  of  conflicts  of  interest  that  may  arise  between  lawyer 
and  client. 

Investment  by  the  Law  Society  in  discipline  is  heavy.  The 
costs  of  salaries  for  the  Secretary  and  his  assistants,  salaries  for 
the  audit  department,  and  sundry  items,  such  as  travelling  expenses 
for  Benchers  and  auditors,  outside  counsel,  reporters,  transcripts, 
witness  fees  and  the  like  have  been  budgetted  to  be  $402,045  for  the 
fiscal  year  1977-78.  A  total  of  $15,000  is  expected  to  be  recovered 
in  Law  Society  costs  ordered  to  be  paid  by  lawyers  disciplined.  The 
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net  expenditure  is  thus  projected  to  be  $387,045.  The  discipline 
budget  is  about  one  sixth  of  the  Law  Society  total  budget:  the 
actual  costs  of  discipline  would  be  higher  if  overhead  expenses  and 
incidental  costs  (telephone  charges,  postage)  were  added  to  the  figures 
presented.  The  sum  projected  involves  an  expenditure  of  about 
$35  per  Society  member.  The  actual  figures  for  1976-77  were: 
Expenditures  $400,782.00 

Receipts  58,891 . 00 


Excess  of  expenditures 
over  receipts 


$341,891.00 
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It  should  be  noted  that  most  of  the  high-cost-producing  disciplinary 
activities  of  the  Law  Society  are  related  to  professional  misconduct  that 
is  only  remotely  related  to  competence:  a  very  great  percentage  of  formal 
disciplinary  proceedings  is  composed  of  criminal  misconduct  and 
dishonesty  matters,  and  the  costs  of  both  continuing  auditing  investi¬ 
gations  and  "blitz  audit"  procedures  make  up  a  very  substantial  proportion 
of  the  discipline  budget  expenditures.  It  was  impossible  to  procure  an 
estimate  of  the  costs  of  discipline  attributable  to  the  use  of  discipline 
in  incompetence  matters  alone,  or  attributable  to  the  administrative 
and  other  expense  of  receiving  and  processing  competence-related  complaints. 
III.  DISCIPLINARY  JURISDICTION 

The  Law  Society  has  disciplinary  jurisdiction  only  where  the 

lawyer  involved  has  been  found  "guilty  of  professional  misconduct  or 
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of  conduct  unbecoming  a  barrister  and  solicitor  ..."  The  Law 
Society  regards  "professional  misconduct"  as  referring  to  "misconduct 
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in  the  course  of  a  member’s  professional  activity  such  as  in  the 
handling  of  trust  funds”  and  feels  that  "conduct  unbecoming  a  barrister 
and  solicitor”  refers  to  private  misbehaviour  which  reflects  upon  the 
honour  of  the  Bar.  A  classic  example  [of  "conduct  unbecoming”]  is  an 
English  instance  where  a  solicitor  was  struck  off  [expelled  from  practice] 
for  having  been  convicted  of  keeping  a  common  bawdy  house. It  is  the  Law 
Society's  view  that  jurisdiction  over  "professional  misconduct” 
enables  the  discipline  system  to  address  cases  of  negligence  or  incom¬ 
petence  even  when  there  is  no  "element  of  mens  rea  or  criminal  intent”. 

It  feels  that  it  can  discipline  lawyers  when  there  is  "a  course  of 
conduct  which  demonstrates  incompetence,  misfeasance  or  nonfeasance  ... 
a  pattern  or  error  or  default",  but  that  it  has  no  jurisdiction  over 
cases  of  "mere  oversight,  inadvertant  negligence  or  excusable  ignorance". 

The  Law  Society  feels  that  its  current  powers  are  appropriate  to  the 
role  that  it  has  cast  for  discipline  and  "is  not  seeking  additional 
powers  and  does  not  consider  that  there  is  need  for  additional  powers".^ 

The  authority  to  discipline  for  incompetence  is  granted  in 
language  far  more  express  (than  that  granted  in  respect  of  "professional 
misconduct") ,  in  the  legislation  authorizing  discipline  in  the  legal 
professions  of  other  provinces  and  in  the  legislation  governing  other 
professions  under  study  by  the  Professional  Organizations  Committee. 

Although  it  is  submitted  that  jurisdiction  over  "professional  misconduct" 
would  be  construed  by  a  court  today  to  permit  the  exercise  of  authority  over 
those  cases  in  which  the  Law  Society  has  stated  its  willingness  to  act,  the 
matter  is  not  free  from  doubt.  Some  older  judicial  decisions  have  held 
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that  "negligence,  even  gross  negligence,  is  not  in  itself  a  form  of 

professional  misconduct"  (in  the  context  of  judicial  disciplinary 

authority  over  "professional  misconduct"),  and  some  agencies  have  obtained 

or  are  seeking  clearer  legislative  authority  over  incompetence  in 
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light  of  such  doubts. 

Relying  on  the  operational  description  of  "professional  misconduct" 

described  above,  the  Law  Society  systematically  declines  jurisdiction 

over  a  number  of  matters  which  come  to  its  attention.  Complaints  by 

creditors  of  lawyers  in  respect  of  financial  obligations  outside  the 

scope  of  the  lawyer's  practice  are  seen  as  clearly  outside  Law  Society 

jurisdiction:  the  lawyer  involved  is  not  even  notified  of  the  complaint 

in  these  cases. Although  complaints  about  lawyers'  fees  are  "frequent", 

complainants  are  told  that  such  matters  are  within  the  jurisdiction  of 

the  taxing  master  and  are  informed  of  the  location  of  the  nearest 

taxing  office.  This  procedure  is  followed  even  where,  as  is  "often" 

the  case,  the  right  to  taxation  has  expired  by  the  time  the  complaint 
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is  registered.  Similarly  the  Law  Society  declines  jurisdiction 

where  the  complainant  is  "really  seeking  legal  advice.  In  these 

situations  the  complainant  may  be  informed  about  the  [Law  Society's 
r  n  "  69 

Lawyer]  Referral  Service.  Complaint  matters  that  are  being 
litigated  in  the  courts,  unless  they  involve  a  misappropriation  or  a 
failure  to  account,  are  usually  not  investigated  by  the  Law  Society 
until  the  courts  have  made  their  determinations.  It  is  felt  it  would 
be  unfair  to  the  solicitor  involved  if  there  were  to  be  an  investigation  by 
the  Law  Society  while  the  action  was  pending:  this  might  force  accept¬ 
ance  of  an  unjust  settlement.  The  Law  Society's  usual  practice  is  to 
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inform  complainants  to  write  back  at  the  conclusion  of  the  trial 

if  thev  still  feel  the  solicitor  to  be  guilty  of  professional  mis- 
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conduct  and  the  Law  Society  will  investigate  the  matter  then. 

The  Law  Society  will  "sometimes"  decline  jurisdiction  over  a 
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complaint  alleging  "negligence  or  incompetence".  When  a  complainant 
alleges  that  the  lawyer  "represented  the  client  poorly,  failed  to 
interview  witnesses,  neglected  to  [report  the  existence  of  a  re¬ 
gistered  encumbrance]  ...  etc.  ...  the  Law  Society's  usual  response 
is  to  inform  the  complainant  that  only  a  court  of  law  can  determine 
whether  a  solicitor  was  guilty  of  negligence  and  more  important 
can  award  damages.  The  complainant  is  also  informed  that  the  Law 
Society  is  only  an  administrative  body  and  cannot  give  out  legal 

advice  so  that  if  the  complainant  wishes  to  pursue  his  negligence 
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claim  he  must  seek  other  counsel."  However,  while  the  Law  Society 
does  decline  jurisdiction  in  these  cases,  and  if  the  complaint  was 
written  (i  .e  . ,  where  jurisdiction  was  not  declined  when  the  complainant 
telephoned) ,  the  Law  Society  will  write  to  the  lawyer  involved  asking 
for  comments  on  the  enclosed  complaint  and  requiring  the  lawyer 
to  comment  on  it:  the  explanation  is  forwarded  to  the  complainant. 
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IV.  INFORMAL  DISCIPLINE 

The  disciplinary  mechanism  of  the  Law  Society  consists  of  two 
prongs:  the  "informal  complaint"  procedure  and  the  "formal  complaint" 
procedure.  The  informal  complaint  procedure  is  that  most  frequently 
used  where  allegations  of  professional  misconduct  are  brought  to  the 
attention  of  the  Law  Society  by  public  complaint.  The  process  largely 
involves  clarification  of  the  circumstances  in  which  the  alleged  mis¬ 
conduct  occurred  by  sending  the  written  complaint  to  the  lawyer  com¬ 
plained  about  and  requiring  the  lawyer  to  comment  on  it.  The  process 
can  terminate  by  the  Law  Society’s  acquittal  of  the  lawyer  of  all  mis¬ 
conduct;  by  its  declining  jurisdiction;  by  its  issuing  an  Invitation 
to  Attend  at  a  meeting  of  the  discipline  committee  to  enable  the 
committee  to  make  an  informal  investigation  of  the  matter  ("where 
a  member  may  have  been  guilty  of  a  minor  breach  of  discipline  or  where 
information  indicates  that  there  is  a  possibility  that  the  member's 
conduct  may  result  in  a  breach  of  discipline") ,  and  to  receive  the 
"advice  of  the  committee;  or  by  the  initiation  of  a  formal  complaint 
against  the  lawyer,  either  before  or  after  the  issuance  of  an  Invi¬ 
tation  to  Attend. 

The  formal  complaint  process,  largely  reserved  by  the  Law  Society 
for  serious  misconduct  offences  is  commenced  by  the  swearing  under 
oath  of  a  complaint  against  the  lawyer.  The  process  can  terminate 
in  acquittal  of  the  accused  lawyer  or  in  sanctions  as  serious  as  dis¬ 
barment,  suspension  or  fully  publicized  reprimand. 

The  informal  complaint  procedure  is  described  graphically  in 

73 

a  very  simplified  form  in  Figure  I,  and  in  more  detail  in  Figure  II. 
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FIGURE  I 
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FIGURE  II-l 


Informal  Complaint  Process 
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FIGURE  I I - 2 
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FIGURE  II-3 
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The  majority  of  all  disciplinary  cases  are  initiated  by  a  client’s 

complaint  about  a  lawyer.  The  Law  Society  does  not  actively  advertise 

that  it  investigates  complaints  about  lawyers.  It  does  not  believe  that 

anything  it  "might  do  over  and  above  what  it  already  does  would  add 

appreciably  to  the  public’s  awareness  of  its  existence  and  activities". 

The  Law  Society  does  not  believe  that  it  should  attempt  to  stimulate 

further  complaints  from  the  public.  It  believes  that  this  course  of  action 

could  be  advanced  "only  on  the  assumption  that  a  substantial  number  of 

clients  suffer  from  the  incompetence  of  their  lawyers  but  are  not  aware 

of  their  position  or  what  they  can  do  about  it".  The  Law  Society  "does 
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not  admit  the  validity  of  [this]  assumption."  In  1977,  the  Law  Society 

received  1,510  complaint  letters.  In  1976,  1,587  complaint  letters  were 

received.  These  figures  seem  to  represent  about  the  average  number  of 

complaints  that  would  be  expected  to  be  received  by  the  governing  body  of 
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a  legal  profession  composed  of  approximately  11,000  members. 

The  Law  Society  insists  that  complaints  be  in  writing  before  they  will 
be  investigated.  The  Law  Society  asserts  two  bases  for  requiring  writing. 
First,  the  lawyer  might  claim  solicitor-client  privilege  when  contacted  by 
the  Law  Society  about  the  subject  matter  of  the  complaint.  Secondly,  the 
Law  Society  staff  might  not  describe  the  complaint  of  the  client  accurately. 
The  Law  Society  asserts  that  it  has  been  its  experience  that  frequently 
what  was  thought  to  be  the  subject  matter  of  a  complaint  from  a  telephone 
conversation  turned  out  to  be  something  quite  different  when  put  in  writing. 

When  a  prospective  complainant  telephones  the  Law  Society  and  indicates 
a  wish  to  complain  about  a  lawyer,  the  caller  is  referred 
to  one  of  two  secretaries  to  the  Assistant  or  Deputy  Secretaries  of  the 
Law  Society.  This  secretary  determines  whether  or  not  the  Law  Society  has 
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jurisdiction  over  the  matter.  If  the  subject  of  the  complaint  involves 
negligence,  fees,  an  attempt  to  obtain  legal  advice,  or  one  of  the 
other  matters  regarded  as  outside  the  Law  Society's  jurisdiction,  the 
secretary  will  inform  the  caller  that  the  Law  Society  does  not  deal 
with  such  matters.  The  secretary  may  attempt  to  guide  the  complainant 
to  an  appropriate  institution  for  the  handling  of  such  subjects. 

For  instance,  a  client  complaining  about  fees  claimed  by  a  lawyer 
may  be  referred  to  the  nearest  taxing  office.  If  the  matter  appears 
to  be  within  the  Law  Society's  jurisdiction,  the  complainant  is  told 
to  put  the  complaint  in  writing  naming  the  lawyer  involved,  and  that 
the  Law  Society  will  forward  a  copy  of  this  letter  to  the  lawyer  for 
comment.  Callers  who  indicate  inability  to  write  may 
be  advised  to  have  a  friend  put  the  complaint  in  writing  and  then  to 
sign  it.  On  rare  occasions,  the  secretary  will  invite  the  complainant 
to  the  Law  Society  premises  and  a  member  of  the  Law  Society  staff  may 
assist  the  complainant  in  drafting  the  required  letter. 

There  is  no  record  kept  of  incoming  telephone  complaint  calls. 

However,  it  is  clear  that  there  is  a  substantial  filtering  effect 

between  the  number  of  telephone  callers  and  number  of  complaint  letters 

actually  received.  The  employee  who  handles  most  of  the  complaints 

from  the  public  indicated  that  the  number  of  calls  would  not  reflect 

the  number  of  real  complaints  in  any  event.  According  to  her,  most 

of  the  calls  have  nothing  to  do  with  the  Law  Society:  "Many  are  asking 

for  legal  advice  or  the  caller  is  upset  because  he  can't  reach  his 

y  6 

lawyer  right  away".  At  the  caller's  insistence,  however,  the  call 
may  be  transferred  to  one  of  the  Assistant  Secretaries  for  further 


consideration. 
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When  written  complaints  arrive,  the  identity  of  the  complainant 

and  the  lawyer  are  checked  to  see  whether  any  previous  complaint  involving 

either  of  them  has  been  made  to  the  Law  Society  and  to  ascertain  which 

Secretary  handled  such  complaints  in  the  past.  The  Law  Society  has 

on  file  a  list  of  perennial  complainants,  most  of  whom  it  regards  as 
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eccentric  or  worse.  Where  a  letter  from  one  of  these  complainants  is 
received,  a  simple  acknowledgement  of  the  letter  is  sent  to  the 
complainant . 

All  written  complaints  are  seen  by  the  Deputy  Secretary  who 
assigns  them  to  one  of  the  Assistant  Secretaries  or  himself  for 
follow-up.  Usually,  the  same  secretary  will  handle  all  complaints 
about  a  particular  lawyer  so  that  the  Secretary  is  aware  of  the  lawyer's 
entire  complaint  history.  Records  of  written  complaints  registered 
against  lawyers  and  of  the  disposition  of  these  complaints  are  retained 
by  the  Law  Society.  The  Secretary  assigned  to  the  complaint  reviews 
the  letter  in  the  instant  matter.  If  the  complaint  raises  an  issue 
regarded  as  within  Law  Society  jurisdiction,  the  complainant  is 
notified  that  the  complaint  will  be  sent  to  the  lawyer  for  comment. 

If  the  matter  is  regarded  as  outside  the  jurisdiction  of  the  Law 
Society,  the  Secretary  in  charge  of  the  file  will  notify  the  complainant 
to  that  effect,  and  unless  the  client  persists,  the  matter  is  regarded 
as  closed  at  that  point.  The  consequences  of  persistence  are  described 
below. 

Frequently  the  letter  from  the  Law  Society  produces  a  flurry  of 
activity  by  the  lawyer.  As  this  is  often  what  is  wanted  by  the  client, 
complainants  are  "sometimes  quite  pleased  with  the  Law  Society's  inter¬ 
vention".  The  Law  Society  notes,  however,  that  it  will  not  refrain 
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from  disciplining  a  lawyer  just  because  action  was  finally  procured 
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when  the  Law  Society  intervened. 

If  no  reply  is  received  from  the  lawyer  within  approximately 
three  weeks,  another  letter  is  sent  by  the  Law  Society  establishing 
a  two-week  deadline  for  reply.  A  copy  of  Ruling  20  from  the  Professional 
Conduct  Handbook,  which  provides  that  failure  to  answer  letters 
from  the  Law  Society  is  itself  professional  misconduct,  is  enclosed 
with  the  letter.  If  no  reply  is  received  after  the  deadline  date  has 
passed,  an  Invitation  to  Attend  or  a  sworn  complaint  will  be  issued 
in  respect  of  the  failure  to  answer  the  request  for  comments.  Whether 
the  Invitation  to  Attend  or  sworn  complaint  procedure  will  be  chosen 
seems  to  depend  upon  which  Secretary  is  handling  the  file. 

On  receipt  of  the  lawyer's  reply  the  Secretary  in  charge  will 
review  the  complaint  file.  In  most  cases  the  Secretary  feels  either 
that  the  circumstances  of  the  complaint  have  been  explained  satisfactorily 
or  that  no  case  of  professional  misconduct  or  conduct  unbecoming  a 
barrister  or  solicitor  appears.  No  outside  investigation  of  the 
lawyer's  competence  is  undertaken,  although  if  the  complaint  is 
suggestive  of  financial  irresponsibility,  the  Secretary  may  pass  the 
matter  on  to  the  Law  Society  accountants,  and  the  lawyer  complained 
about  may  become  the  subject  of  a  Law  Society  unannounced  audit. 

Where  the  Secretary  in  charge  decides  that  the  lawyer's  answer 
is  satisfactory,  the  complainant  is  sent  a  copy  of  the  lawyer's 
letter  and  is  told  that  the  Law  Society  is  closing  its  file  as  it  can 
find  no  professional  misconduct.  "In  assessing  whether  the  [lawyer] 
has  answered  the  complaint  his  version  of  the  facts  will  generally 
be  accepted  over  the  complainant's  unless  there  is  other  evidence  to 
corroborate  the  complainant's  story".  Sometimes  the  complainant 
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is  invited  to  comment  on  the  solicitor's  explanation.  If  the  com¬ 
plainant  fails  to  respond  the  Law  Society  will  treat  the  matter  as 
closed.  Occasionally  the  Secretary  in  charge  may  feel  the  need  for 
further  information  and  may  write  to  the  lawyer  asking  for  greater 
clarification  of  some  point.  A  lawyer  can  be  disciplined  under  Ruling  20 
for  failing  to  reply  to  a  second  request  for  information  by  the  Law 
Society. 

Rarely,  the  Secretary  in  charge  will  consult  a  member  of  the 
Discipline  Committee  who  is  knowledgeable  in  the  field  of  law 
involved  in  a  complaint,  for  assistance  in  assessing  the  lawyer's 
response.  Interviews  with  Law  Society  personnel  indicated  that 
reluctance  to  consult  Benchers  stems  from  one  of  two  causes:  should  the 
matter  proceed  further,  the  prior  consultation  with  a  Bencher  would 
(under  rules  of  procedural  due  process),  disqualify  that  Bencher  from 
sitting  on  the  Discipline  Committee  hearing  the  charge;  and  since  Benchers 
are  not  paid,  and  as  they  already  contribute  a  great  deal  of  their  time 
to  Law  Society  activities,  attempts  are  made  to  limit  their  involvement 
at  this  early  stage  to  as  little  as  is  possible.  It  is  more  common 
for  a  Secretary  to  consult  a  member  of  the  Discipline  Committee  where 
the  complainant  is  unwilling  to  accept  the  Law  Society's  treatment  of 
the  complaint.  The  Law  Society  finds  that  complainants  are  more  likely 
to  submit  to  its  assessment  of  the  complaint  where  the  client  "knows 

that  a  senior  member  of  the  Discipline  Committee  has  agreed"  with  such 

, .  .  .  80 
disposition. 
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If  the  Secretary's  review  indicates  that  the  lawyer  may  have  been 
guilty  of  misconduct,  the  matter  is  referred  to  either  the  Chairman 
or  Vice-Chairman  of  the  Discipline  Committee  for  instruction.  If  the 
Chairman  or  Vice-Chairman  feels  that  the  lawyer  was  entitled  to  act 
in  the  manner  indicated,  the  complainant  is  informed  that  a  senior 
member  of  the  Discipline  Committee  has  found  that  there  was  no 
professional  misconduct.  If  the  Chairman  or  Vice-Chairman  feels  that 
there  may  have  been  misconduct  but  that  the  breach  was  minor,  the 
Chairman  or  Vice-Chairman  will  authorize  the  Secretary  in  charge  to 
issue  an  Invitation  to  Attend  pursuant  to  Regulation  14  (under  The 
Law  Society  Act).  Where  the  breach  is  regarded  as  more  serious,  the 
Chairman  or  Vice-Chairman  will  authorize  the  issuance  of  a  sworn 
complaint  and  the  formal  complaint  procedure  will  be  commenced. 

When  notified  of  the  Invitation  to  Attend  the  lawyer  is  usually 
advised  that  it  is  not  necessary  to  consult  counsel.  Invitations 
to  Attend  are  quite  informal :  no  reporter  is  present  and  there  is  no 
publication  whatsoever  of  the  event.  The  complainant  is  not  usually 
present.  If  the  lawyer  elects  to  attend  when  invited,  the  Committee 
normally  asks  for  an  explanation  of  the  behaviour  revealed  by  the 
complaint  and  answer.  The  lawyer  often  receives  the  advice  of  the 
Committee,  and  quite  frequently  undertakes  to  resolve  the  matter  in 
some  way.  In  practice  the  Committee  may  chastise  a  lawyer  on  an  In¬ 
vitation  to  Attend  but  it  has  no  power  to  impose  sanctions.  Moreover,  the 
Discipline  Committee  has  recently  decided  that  failure  to  attend  upon 
an  invitation  to  do  so,  is  not  in  itself  professional  misconduct. 
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The  Discipline  Committee  may  decide  that  the  matter  is  too  serious  to 
be  dealt  with  by  the  Invitation  to  Attend  procedure,  and  may  authorize 
the  Secretary  to  proceed  by  way  of  sworn  complaint. 

It  should  be  noted  that  the  lay  Benchers  appointed  under  s.  23(a) 
of  The  Law  Society  Act  are  members  of  the  Discipline  Committee  and 
are  entitled  to  participate  in  Invitation  to  Attend  proceedings  in  the 
same  way  as  may  any  other  Bencher.  There  is  no  requirement  that 
there  be  a  lay  member  present:  conversely  there  is  no  prohibition 
against  participation  by  a  majority  of  lay  Benchers.  Committee  com¬ 
position  seems  to  be  established  largely  on  the  basis  of  availability: 
lay  Benchers  appear  to  participate  more  actively  per  capita  than  do 
the  elected  (and  other  non-voting) , Benchers . 

The  formal  complaint  procedure  is  illustrated  graphically  in 
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simplified  form  in  Figure  III,  and  in  greater  detail  in  Figure  IV. 
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FIGURE  III 


LAW  SOCIETY  OF  UPPER  CANADA 
FORMAL  COMPLAINT  PROCEDURE 


FIGURE  IV- 1 
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FLOW  CHART 
Formal  Complaint  Procedure 


Audit  Report  by  one  of  the 
Law  Society's  Chartered 
Accountants  if  the  matter 
deals  with  the  handling  of 
the  books  and  records  of 
trust  accounts  . 


Complaint  under  oath 
prepared  by  the  Secretary's 
office  and  filed  in  the 
Office  of  the  Secretary. 
Outside  counsel  may  be  hired 
to  represent  the  Law  Society. 


A  copy  of  the  complaint  and  the 
Notice  of  the  hearing  is  served 
on  the  lawyer  with  a  summons  to 
appear  (service  is  usually  by 
registered  mail). 


Law  Society  may  apply  ex  parte 
to  a  judge  of  the  Supreme  Court 
for  an  order  freezing  the  lawyer's 
bank  accounts  (S.42)  or  for  the 
appointment  of  a  trustee  ( S .43). 
Where  the  lawyer  is  agreeable  a 
co-signed  arrangement  with  an 
approved  Chartered  Accountant  may 
be  reached. 


Secretary's  office  prepares  summonses 
to  witnesses,  arranges  for  the 
production  of  documents,  etc. 

3-4  weeks  after  service 

Discipline  Committee  hearing 


-quorum  of  three 
-in  camera  usually 
-evidence  transcribed 
-usually  counsel  for  both  Law 
Society  of  Upper  Canada  and 
the  solicitor 

-complainant  usually  testifies 
-Assistant  Secretary  usually  acts 
as  Secretary  tp  Discipline  Committee 
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FIGURE  IV- 2 


POSSIBLE  FINDINGS  BY  DISCIPLINE  COMMITTEE 


Complaint  not 
established 


Discipline  Committee  finds 
professional  misconduct  or  conduct 
unbecoming  and  orders  a  reprimand 
in  Committee. 

Lawyer  can  appeal  Order  of  Reprimand 
in  Committee  to  Convocation. 
Convocation  may  refer  the  matter 
back  to  the  Discipline  Committee 
with  such  direct  questions  as  it 
considers  proper. 


Discipline  Committee 
finds  professional 
misconduct  or  conduct 
unbecoming  and 
Discipline  Committee 
reports  to  Convocation. 

Secretary's  office 
prepares  the  Report 
with  recommended 
sanction . 


FINAL.  Report  is  served  on 

the  lawyer  with 
notice  and  summons 
to  attend  before 
Convocation . 


Lawyer  may  dispute 
any  finding  of  fact 
by  the  Discipline 
Committee  by  filing 
a  written  statement 
with  the  Secretary. 

Convocation 


-not  a  re-hearing 
of  the  evidence 
-counsel  for  the 
solicitor  and 
counsel  for  the  Law 
Society  can  make 
submissions  as  to 
findings  of  fact, 
conclusions  of  law 
and  penalty. 
Convocation  may 
order 


POSSIBLE  DISPOSITIONS  IN  CONVOCATION 


Discipline 
Committee ' s 
Report 
re j  ected . 


Reprimand  in  Suspension  Disbarment  Such  other 

Convocation  disposition  as 

[Convocation] 
considers 
proper  in  the 
circumstances . 


Ajpeal  to  the  Divisional  Court  (S.O.  1971  V.2) 
The  Judicature  Act,  (as  amended)  C57  SI 7  (1)  (2) 
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The  formal  complaint  procedure  refers  to  the  process  initiated 
when  the  Chairman  or  Vice-Chairman  of  the  Discipline  Committee  authorizes 
the  Secretary  to  prepare  and  serve  a  sworn  complaint  on  the  lawyer 
whose  conduct  is  being  questioned.  This  procedure  is  reserved  for 
more  serious  breaches  of  discipline.  Serious  criminal  charges 
and  misappropriation  cases  are  always  dealt  with  in  this  manner. 

At  the  early  stages,  of  this  procedure,  and  if  the  matter  appears  to 
involve  the  lawyer's  handling  of  trust  account  funds,  the  Chairman  or 
Vicer-Chairman  of  the  Discipline  Committee  will  authorize  an  audit 
of  the  solicitor's  books  and  accounts  pursuant  to  Regulation  22 
(under  The  Law  Society  Act).  Occasionally  such  problems  first  come  to 
the  attention  of  the  Law  Society  when  one  of  the  staff  auditors 
is  conducting  an  unannounced  "blitz"  audit. 

Once  the  complaint  has  been  authorized , the  Secretary's  office 
is  responsible  for  preparing  it.  If  outside  counsel  is  to  represent 
the  Law  Society  at  the  disciplinary  hearing,  counsel  will  assist 
in  its  preparation.  If  the  matter  involves  solicitors' 
accounts,  the  Law  Society  auditor  who  conducted  the  investigation  will 
participate.  The  charge  usually  specifies  that  the  solicitor  has  been 
guilty  of  professional  misconduct  or  conduct  unbecoming  a  barrister 
and  solicitor,  but  sometimes  both  charges  are  included  in  one  complaint. 

The  complaint  and  notice  of  the  hearing  are  served  on  the 
solicitor  either  personally  or  by  registered  mail.  Private  investigators 
are  rarely  used  by  the  Law  Society  to  obtain  evidence  for  disciplinary 
hearings.  However  occasionally  they  are  hired  to  attempt  to  trace  the 
whereabouts  of  lawyers  who  cannot  be  found  easily  so  that  they  may  be 
served  with  the  complaint  and  notice.  The  lawyer  accused  is  usually 
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advised  to  retain  counsel. 

If  it  is  alleged  that  the  lawyer  failed  to  abide  by  the 
Regulations  with  respect  to  the  keeping  of  books  and  records,  clients' 
trust  funds  must  be  protected  pending  the  outcome  of  the  discipline 
hearing.  The  usual  practice  is  for  the  lawyer  to  agree  to  a  co¬ 
signing  arrangement  on  trust  account  checks  with  an  accountant 
approved  by  the  Law  Society.  The  Society  notes  that  such  a  co¬ 
signing  arrangement  works  well  for  money  already  in  the  lawyer's 
accounts,  but  is  ineffective  to  stop  lawyers  from  improperly  appropriating 
later  receipts.  Occasionally  the  lawyer  undertakes  not  to  accept 
money  from  clients  on  any  trust  basis  pending  the  outcome  of  disciplinary 
proceedings.  If  the  lawyer  is  unwilling  to  cooperate  or  cannot  be 
found,  the  Law  Society  may  apply  ex  parte  to  a  judge  of  the  Supreme 
Court  under  section  42(1)  of  The  Law  Society  Act  tor  a  stop  order  on  the 
solicitor's  bank  account,  or  under  section  43  for  the  appointment  of  a  trustee 
for  the  purpose  of  preserving  the  property  of  the  lawyer. 

Discipline  hearings  are  generally  held  twice  a  week  each  month 
of  the  year  with  the  exception  of  one  day  each  month  when  the  "discipline 
policy  section"  meets.  In  1976,  the  Discipline  Committee  met  on  the 
equivalent  of  43  1/2  days,  5  of  which  were  devoted  to  compensation  fund 
matters.  The  hearings  are  normally  held  in  camera,  although  the  solicitor 
has  the  option  to  choose  a  public  hearing.  A  transcript  of  the  evidence 
is  taken  and  the  accused  lawyer  is  normally  represented  by  counsel. 

The  Committee  can  proceed  in  the  absence  of  the  lawyer  if  satisfied 
that  notice  of  the  hearing  was  received  and  no  explanation  for  the 
failure  to  appear  has  been  provided.  Adjournments  of  the  hearings  are 
frequently  sought  and  granted.  Counsel  for  solicitors  seem  to  have 
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trouble  obtaining  instructions  and  adjournments  to  instruct  new 

counsel  are  frequently  granted.  The  delays  in  the  process  have  become 

quite  significant  and  have  sometimes  produced  unfortunate  consequences. 

On  one  occasion,  in  the  seven-month  period  between  the  service  of  the  formal 

complaint  and  completion  of  disbarment,  the  lawyer  stole  a  further 

$180,000  from  clients.  Apparently,  the  procedure  could  be  completed 

much  more  quickly  in  the  past,  and  it  was  not  unusual  for  a  solicitor 

to  be  disbarred  within  a  few  days  of  the  discovery  of  a  defalcation. 

This  was  possible  because  the  lawyer  frequently  admitted  guilt,  would 

not  engage  counsel  (despite  the  Secretary's  advice),  and  would  agree 

to  shortened  notice.  The  misconduct  was  "always  proved  by  appropriate 

evidence",  but  the  result  was  achieved  more  quickly  and  at  a  lower  cost. 

The  Secretary  says  that  the  tendency  now  is  for  lawyers  to  fight  tenaciously, 

raising  technicalities  and  requiring  more  thorough  and  costly  investigation 

82 

by  the  Law  Society.  The  chief  auditor  for  the  Law  Society  estimates  the 
average  time  between  discovery  of  the  misappropriation  and  imposition  of 
penalty  to  be  about  six  months.  This  is  apparently  much  shorter  than  in 
many  jurisdictions,  but  is  not  without  its  problems,  as  the  case  des¬ 
cribed  above  illustrates. 

In  most  cases  in  which  a  serious  breach  of  discipline  has  been 
committed,  evidence  of  the  lawyer's  personal  problems  is  led  at  the 
discipline  hearing.  These  problems  frequently  involve  marital  difficulties, 
alcoholism,  financial  problems,  depression,  or  difficulties  entailed 
in  the  loss  of  a  secretary  or  bookkeeper  with  whom  the  lawyer  had 
entrusted  many  of  the  financial  aspects  of  practice.  While  the  evidence 
might  indicate  that  the  lawyer  is  incapable  of  practising  law  by  reason 
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of,  for  instance,  addiction  to  alcohol,  the  Law  Society  rarely  proceeds 

under  Section  35  of  the  Act  which  expressly  provides  for  this  situation. 

Section  35  is  avoided  because  the  Law  Society  feels  that  "it  is  much 

easier  to  prove  a  specific  misappropriation  or  wrongdoing  than  it  is 

to  prove  incapacity".  It  is  usually  the  lawyer  who  introduces 

evidence  of  personal  problems  in  an  attempt  to  explain  the  unsatisfactory 

behaviour  and  to  persuade  the  members  of  the  Discipline  Committee 

to  soften  the  penalty  being  imposed  or  recommended.  Character 

evidence  from  reputable  members  of  the  profession  practising  in  the  same 

locality  as  the  accused  lawyer  also  has  a  strong  persuasive  effect  on  the 

Committee.  On  the  other  hand,  the  lawyerls  past  record  of  discipline  (to 

the  extent  that  misconduct  was  established),  is  usually  put  into  evidence. 

Now  that  the  Law  Society  has  access  to  information  about  previous 

civil  liability  history,  it  will  be  possible  to  introduce  that  evidence 
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as  well,  if  the  Law  Society  sees  fit. 

Where  the  Discipline  Committee  finds  professional  misconduct  or 
conduct  unbecoming  a  barrister  and  solicitor  to  be  established,  it 
may  reprimand  the  solicitor  in  Committee,  or  report  to  Convocation  its 
findings  and  its  recommendations  in  respect  of  the  appropriate  penalty. 

A  reprimand  in  committee  is  used  for  less  serious  offences.  No 
publicity  whatsoever  is  given  to  matters  which  terminate  in  a  reprimand 
in  committee. 

Where  the  matter  is  considered  serious  enough  that  the  Discipline 
Committee  believes  it  should  be  considered  by  Convocation,  a 
report  of  the  proceedings  in  a  Discipline  Committee  is  transmitted  to 
Convocation.  Convocation  must  approve  both  the  finding  of  guilt  and 
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the  suggested  penalty.  Convocation  is  free  to  disregard  the  suggestion 

of  the  Discipline  Committee  about  the  appropriate  penalty  and  to 

substitute  any  other  penalty  within  its  jurisdiction.  That  jurisdiction 

is  found  in  S.  34  of  the  Act  which  allows  Convocation:  to  cancel  the 

lawyer's  membership  in  the  Society  by  disbarring  the  lawyer  as  a 

barrister  and  striking  the  lawyer's  name  off  the  roll  of  solicitors; 

to  suspend  the  lawyer's  rights  and  privileges  as  a  member;  or  to  reprimand 

the  lawyer.  Section  34  also  permits  Convocation  to  "by  order  make  such 

other  disposition  as  it  considers  proper  in  the  circumstances". 

Convocation's  power  to  choose  from  among  a  wide  variety  of  sanctions  is 

therefore  not  express  (as  it  is  for  the  governing  bodies  of  most  of  the 

other  professional  organizations  under  study  by  the  P.O.C.  and  as  it  is 

for  the  governing  bodies  of  the  legal  profession  in  several  other 
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provinces).  Nevertheless,  the  Law  Society  states  that  "it  is  considered 

that  the  generality  of  [Section  54]  would  include  the  orders  that  are 
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spelled  out  in  the  legislation  of  some  other  provinces".  Convocation 
has  demonstrated  some  flexibility  in  the  sanctions  imposed  on  guilty 
members.  Quite  frequently  restrictions  are  placed  on  the  lawyer's 
practice  when  a  reprimand  in  Convocation  is  ordered.  An  approved 
chartered  accountant  may  be  required  to  co-sign  all  cheques  drawn  on 
clients'  trust  accounts  and  a  lawyer  may  be  required  to  file  quarterly 
audited  financial  statements.  In  some  cases,  lawyers  have  been  required 
to  undertake  before  Convocation  not  to  engage  in  the  private  practice 
of  law  without  first  notifying  the  Law  Society. 

The  profession  is  notified  about  all  cases  in  which  discipline 
is  imposed  in  Convocation.  A  note  of  the  lawyer's  name  and  a 
brief  description  of  the  circumstances  are  placed  in  the  Communique, 
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which  is  a  one  page  memorandum  to  the  profession  describing  proceedings 
in  Convocation.  The  penalty  imposed  is  also  indicated.  The  Communique 
is  distributed  to  the  profession  promptly  after  each  Convocation. 

There  is  a  further  note  of  the  matter  in  the  more  thorough  Minutes  of 
Convocation  which  are  distributed  some  significant  period  of  time 
after  each  Convocation.  Additionally,  in  cases  of  disbarments  and 
suspensions,  press  releases  are  sent  to  Canadian  Press  and  to  the 
three  Toronto  newspapers.  All  Canadian  law  societies,  the  Registrar 
of  the  Supreme  Court,  the  Attorney  General,  local  registrars.  County 
Court  Judges,  Provincial  Court  Judges  and  Jail  Superintendents  from 
the  County  where  the  lawyer  practised  and  adjoining  counties  are 
notified  as  are  Legal  Aid  and  Canadian  Bar  Association  officials. 

A  disbarred  lawyer  is  effectively  cut  off  from  traditional  legal 
practise.  The  lawyer  cannot  work  for  another  lawyer,  nor  share 
office  space  with  another  lawyer.  A  disbarred  lawyer  may  apply  to 
Convocation  for  re- admission  into  the  Society.  Although  there  is 
no  minimum  waiting  period  before  a  former  lawyer  can  apply, 
re-admissions  are  not  common.  The  lawyer's  employment 
record  since  disbarment  is  the  most  important  factor  in  a  re-admission 
inquiry.  Questions  asked  are:  Has  the  former  lawyer  been  gainfully 
employed  in  a  responsible  position?  If  alcoholism  was  a  factor  in 
disbarment,  has  rehabilitation  been  effected  and  for  how  long?  Have 
all  former  clients  in  the  compensation  fund  been  repaid  for  money  lost 
through  improper  behaviour  at  the  time  of  disbarment?  Does  the  local 
Bar  Association  support  the  application  for  re-admission? 


81 


The  Law  Society's  lay  Benchers  participate  fully  in  formal  complaint 

proceedings  both  at  the  Discipline  Committee  and  Convocation  levels. 

There  is  no  obligation  on  the  Law  Society  to  report  in  detail  upon  the 

operation  of  its  discipline  system  and  it  does  not  do  so.  The  only 

publicly  available  information  consists  of  the  current  synopses  (in 

the  Minutes  of  Convocation  and  in  the  Communiques) ,  of  the  dispositions 

of  formal  discipline  matters  (where  the  accused  lawyer  has  been  found 

guilty  and  punished),  and  of  a  1970  study  of  disciplinary  system  (insofar 
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as  it  resulted  in  disbarment.)  Access  to  further  information  was 
gained  when  the  Law  Society  permitted  Mrs.  Heather  Werry  of  the  staff 
of  the  Professional  Organizations  Committee,  to  spend  two  months 
(November  and  December,  1977)  observing  the  system  in  operation  and 
gathering  information  from  Law  Society  records  and  current  discipline 
files.  A  detailed  summary  of  written  complaints  received  by  the  Law 
Society  over  the  one-month  period  November  9,  1977  to  December  9,  1977, 

k 

was  compiled  from  examination  of  complaint  letters  as  they  arrived  (Table  I). 
The  Law  Society  permitted  the  reproduction  of  a  document  entitled 
Comparative  Statement  of  Final  Count  of  Discipline  Complaints  Broken 

Down  into  Various  Categories  (1977)  (Table  II).  This  document  is  pre¬ 
pared  by  the  Law  Society  as  follows:  when  a  complaint  file  is  closed, 
an  attempt  is  made  to  categorize  the  subject  matter  into  one  or  more 
of  the  Statement  categories.  These  subject  categories  are  placed  on 
index  cards  filed  by  name  of  the  lawyer  involved,  and  are  counted 
as  the  files  are  replaced  in  storage.  As  many  complaints  are  categorized 
into  more  than  one  subj ect -heading, the  statement  complaint  totals  are 
approximately  double  the  actual  number  of  complaints  received. 

* 

All  Tables  referred  to  in  this  working  paper  are  reproduced  in  Appendix  A. 
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To  gain  a  clearer  understanding  of  how  complaints  are  classified 
and  handled,  approximately  a  10%  sample  was  drawn  from  those  Statement 
categories  which  appeared  related  to  competence,  and  specific  information 
was  gathered  from  the  files  of  the  complaints  involved.  A  total  of 
165  files  indexed  for  the  period  January  1,  1976  to  November  7,  1977 
were  examined.  The  categories  considered  were: 


(A) 

No  basis  for  complaint; 

(B) 

Solicitors  fees; 

(C) 

Delay  with  justification; 

(D) 

Delay  without  justification; 

(E) 

Law  -  any  other  question  of  law 
negligence) ; 

(other  than  solicitors 

(F) 

Misrepresentation ; 

(G) 

Complaints  from  lawyers  against 

other  lawyers; 

(H) 

Law-Solicitors'  negligence; 

(I) 

Communication;  and 

(J) 

Referred  to  Bencher. 

results  are  presented  in  Table  III,  Charts  A  through  J.  The 

of  examining  index  cards  in  an  attempt  to  draw  the  10%  sample  indicated 
that  the  Statement  category  totals  of  the  Law  Society  must  be  in  error.  As 
some  discrepancies  seemed  large,  Mrs.  Werry  and  the  Law  Society  employee  in 
charge  of  the  indexing  and  Statement  preparation,  recounted  all  1976 
categories.  Reconciliation  was  impossible,  and  the  recount  figures 
therefore  appear  separately  on  Table  II.  As  many  of  the  cases  involved 
complaints  not  pursued  or  established  or  complaints  where  the  final 
resolution  was  one  not  to  be  published  (Invitation  to  Attend,  Reprimand 
in  Committee),  names  of  lawyers  involved  were  omitted  and  the  data  is 
presented  by  case  numbers  only. 
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Information  about  the  workload  and  output  of  the  Invitations 
to  Attend  and  of  the  Formal  Discipline  procedure  for  1976  and  1977 
was  also  gathered.  From  the  index  cards,  Mrs.  Werry  was  able  to 
identify  lawyers  subjected  to  invitations  and  formal  complaints. 
Examination  of  the  lawyer's  file  and  of  discipline  committee  minute 
books  produced  the  more  specific  information  contained  in  Tables  IV 
and  V.  The  informality  of  the  Invitation  to  Attend  procedure;  the 
fact  that  the  matters  involved  frequently  involve  lawyers  unaware  of  some 
specific  Professional  Conduct  Handbook  Ruling  (and  particularly 
Ruling  14,  which  imposes  strict  conditions  on  borrowing  from  clients); 
and  the  fact  that  the  usual  disposition  of  an  Invitation  is  the  calling 
of  the  lawyer's  attention  to  a  ruling  or  problem  overlooked,  or  the 
rendering  of  extremely  informal  advice,  mean  that  information  about 
the  disposition  of  Invitation  proceedings  was  frequently  not  recorded 
in  the  Committee  minute  book  or  in  the  file  of  the  lawyer  involved, 
and  was  therefore  not  available  to  Mrs.  Werry. 


84 


(a)  TABLE  VI  -  ANALYSIS 

In  compiling  Table  I,  Mrs.  Werry  read  complaint  letters  received 
by  the  Law  Society.  The  categorizations  of  area  of  practice  and  of  the 
nature  of  the  complaint  are  hers.  Demographics  about  the  complainant 
were  implied  from  the  letters.  Demographics  about  the  accused  lawyer 
were  apparent  in  the  letters  or  were  obtained  by 

attempting  to  discover  firm  size  from  various  legal  directories.  The 
classification  of  the  "Nature  of  the  Complaint"  at  the  end  of  Table  I 
was  prepared  by  the  researcher.  Obviously  other  analysts  might  well 
classify  matters  differently:  in  particular,  "morally  improper  behaviour" 
has  been  used  to  comprehend  all  cases  in  which  the  accused  lawyer  is 
(apparently)  consciously  refusing  to  act  as  desired  (refusing  to  honour 
an  alleged  undertaking,  withdrawing  from  a  case,  breaching  an  escrow  agreement) . 

Adopting  a  wide  definition  of  competence,  it  is  suggested  that  at  least 
71  of  the  171  complaints  in  the  sample  can  be  classified  as  impugning  the 
competence  of  the  accused  lawyer.  These  171  complaints  comprise  about  9-10% 
of  the  total  complaints  received  in  1977. 

Of  the  171  complaints.  23  (13%)  were  from  lawyers.  Virtually  all 
of  these  were  unrelated  to  competence,  raising  questions  of  failing  to 
honour  undertakings,  moral  fault  (conflict  of  interests,  threats, 
changing  affidavits),  breach  of  trust,  refusal  to  pay  clients  money 
owing,  advertising  and  improper  accounting.  Only  three  complaints 
which  related  to  poor  performance,  delay  and  improper  withdrawal  from 
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a  case,  can  be  considered  to  be  definitely  related  to  competence  even 
in  the  widest  sense:  a  fourth  case,  which  involved  the  treatment  of  a 
search  of  title  as  a  disbursement  in  a  real  estate  fee,  might  plausibly 
be  included  among  competence  complaints  by  lawyers. 

Only  five  complaints  (about  3%)  were  from  business  clients.  The 
vast  majority  of  complaints  came  from  individual  clients  who  felt  they 
had  been  serviced  poorly  or  slowly,  or  overcharged.  Virtually  all 
of  the  competence  complaints  came  from  this  source.  About  one-half 
of  the  complaints  came  from  outside  Toronto. 

Sole  practitioners  and  partners  in  small  practices  are  heavily 
overrepresented  as  targets  of  complaints.  Toronto  practitioners,  who 
form  about  half  of  Ontario's  legal  profession  are  similarly  overrepresented. 

No  data  are  available  about  other  demographic  features  of  complainants 
or  lawyers  complained  against,  nor  is  anything  known  about  how  complainants 
became  aware  of  the  Law  Society  complaints  mechanism  or  why  they  chose 
to  complain. 

The  high  percentage  of  complaints  arising  out  of  real  estate 

matters  parallels  the  high  civil  liability  profile  of  real  estate: 

however  the  very  sizeable  proportion  of  complaints  related  to  litigation 

87 

is  unique  to  complaints  and  is  not  mirrored  in  civil  liability. 

(b)  TABLE  II  -  ANALYSIS 

The  allocation  by  the  Law  Society  of  closed  complaint  files  into  the 
Table  II  categories  was  done  very  quickly  and  probably  inconsistently,  as  littl 
is  regarded  as  depending  upon  it.  However,  the  rough  indexing  and 
counting  confirms  the  representativeness  of  Table  I  as  a  guide  to  the 
nature  of  complaints  received,  at  least  insofar  as  areas  of  law  complained 
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about  is  concerned.  In  1977 ,  approximately  36%  of  complaint  files 
closed  concerned  real  estate,  25%  litigation,  12%  family  law  and  11% 
estates:  this  breakdown  approximates  in  order  of  importance  the  summary 
of  complaints  by  area  at  the  end  of  Table  I.  The  significant  percentage 
figure  variations  may  be  true  differences  or  may  be  the  result  of 
classification  by  different  individuals. 

A  very  substantial  number  of  the  complaints  can  be  seen  to  raise 
questions  of  competence  in  the  wide  sense,  and  many  of  them  might  raise 
issues  of  incompetence  even  under  the  more  narrow  definition.  Complaints 
classified  into  categories  of  Referred  to  Bencher,  Communications,  Fees, 
Delays,  Solicitors'  Negligence,  Other  questions  of  law.  Complaints  by 
lawyers,  and  Complaints  without  Basis,  could  all  conceivably  comprehend 
narrow  or  wide  definition  competence  problems.  The  matter  is  explored  more 
fully  in  the  analysis  of  Table  III. 

The  introduction  of  the  seven  new  categories  (areas  of  law),  in 
1976,  suggests  the  possible  awareness  of  the  Law  Society  of  the 
educational  and  quality  control  functions  which  the  receipt  and  analysis 
of  complaints  can  perform.  The  large  increment  in  numbers  of  indexed 
complaints  between  1975  and  1976  is  largely  due  to  the  introduction  of 
the  new  categories. 

Table  II  is  an  internal  document  prepared  by  the  Law  Society.  A 

terse  summary  of  the  number  of  complaints  received  in  1976  by  area  of  law 

involved  is  presented  in  the  Discipline  Committee's  Annual  Report.  It  is 

anticipated  that  a  similar  summary  of  1977  activity  will  be  included  in 

the  1977  Report.  These  Reports  are  published  in  The  Law  Society's  "Minutes 

of  Convocation",  a  report  on  the  activities  of  the  Benchers  and  committees 

88 


which  is  available  to  those  lawyers  who  ask  to  receive  it. 
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(c)  TABLE  III  -  ANALYSIS 

Mrs.  Werry  examined  165  closed  files  indexed  under  headings  that 
suggested  possible  issues  of  incompetence.  An  attempt  was  made  to  get 
about  a  10%  random  sample  for  each  heading.  However,  as  some  files 
raised  several  indexed  headings,  the  10%  figure  is  greatly  exceeded 
for  some  categories.  Examination  of  165  files  can  produce  a  10%  sample 
even  though  6150  matters  are  indexed  for  1976  and  1977  because  most 
files  contain  at  least  two  headings  (area  of  law  and  cause  of  complaint), 
and  many  contain  several  headings. 

Mrs.  Werry  submitted  the  following  composite  data  deduced  from 
examination  of  the  165  files: 


Number  of  Complaints 

165 

Location  of  Complainants 

Toronto 

77 

Other 

86 

Location  of  Accused  Lawyer 

Toronto 

90 

Other 

75 

Firm  Size  of  Accused  (i)  By  number  of  lawyers 

Lawyer’s  Firm 

1-3  lawyers 

More  than  3  lawyers 

(ii)  By  Type  of  Practice 

Sole  Practitioner 

Partnership 

Other 


Date 

of  Call 

to  the  Bar 

1970-76 

45 

of 

Accused 

Lawyer 

1960-69 

58 

1950-59 

46 

-  1949 

16 

The  researcher  noted  that  in  38  cases,  an  amicable  settlement  appeared  to 
have  been  reached  between  the  complainant  and  the  lawyer  complained 


119 

38 


69 

78 

16 


about . 
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An  overview  of  these  figures  again  illustrates  overrepresentation 

of  the  sole  practitioner  and  small  firm  partner.  The  most  likely 

candidate  for  a  complaint  is  a  busy  sole  practitioner  who  has  been 

complained  about  on  several  occasions  in  the  past,  has  largely 

individuals  as  clients,  and  whose  practice  is  centred  in  the  real 

estate,  litigation  or  estate  fields.  Very  recently  called  lawyers 

are  rarely  complained  about:  otherwise  the  frequency  of  complaints 

does  not  seem  to  heighten  at  any  experience  level.  The  most  significant 

factor  in  predicting  the  likelihood  of  a  complaint  against  a  particular 

90 

lawyer  is  the  lawyer's  past  complaint  history. 

It  is  noted  that  the  lawyers  who  have  had  bad  complaints  records 
appear  to  have  difficulty  communicating  properly  with  clients:  mis¬ 
understandings  are  frequent.  Complainants  appear  to  be  unsophisticated 
individual  clients  similar  to  those  observed  in  the  one-month  current 
complaints  sample  investigated  for  Table  I.  It  is  also  noted  that  many 
lawyers  have  long  careers  in  practice  with  few  complaints  while  others 
engaged  in  similar  areas  of  practice  are  the  objects  of  a  great  number. 

Lawyers  who  complained  about  other  lawyers  "frequently  commented 
they  were  most  reluctant  to  report  another  solicitor  to  the  Law  Society 

and  said  they  usually  did  so,  as  a  last  resort,  to  get  a  lawyer  to 
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honour  an  undertaking  when  all  [other]  attempts  had  failed." 

Mrs.  Werry's  analysis  of  Table  III  concludes  as  follows: 

"Lawyers  in  their  replies  frequently  comment  that  the 
complainant  was  happy  until  he  received  his  bill  or  that 
the  complainant  has  yet  to  pay  him  anything.  It  is  im¬ 
possible  to  tell  whether  a  complaint  was  registered  just 
as  a  delay  tactic  by  the  complainant  to  stall  the  payment 
of  his  solicitor's  account. 

Lastly  I  should  mention  that  most  complaints  are  dismissed 
by  the  Law  Society  without  being  resolved  to  the  satis¬ 
faction  of  the  complainants  ..."92 
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The  following  additional  comments  can  be  made  on  the  individual  charts: 

1.  Chart  A:  No  basis  for  complaint. 

Ex  hypothesi,  all  of  these  matters  have  been  considered  by  the  Law 
Society  to  involve  no  professional  misconduct  or  conduct  unbecoming  a 
barrister  and  solicitor.  It  is  impossible  and  would  be  improper  to 
comment  on  the  merits  of  such  decisions  on  the  basis  of  the  limited  in¬ 
formation  available  to  me.  It  should  be  noted  that  these  judgments  are 
all  made  by  the  Law  Society  on  the  basis  of  the  complaint  letter  and  the 
lawyer's  response  to  it,  without  any  further  investigation  of  the  matter 
complained  about  or  the  competence  of  the  lawyer  generally,  as  indicated 
by  other  matters  in  the  lawyer's  practice.  Some  complaints  in  this  category 
are  rejected  by  the  Law  Society  as  beyond  its  jurisdiction,  on  the  basis 
that  they  involve  "fees"  or  the  dispensation  of  legal  advice.  Even  though 
all  matters  in  this  category  are  regarded  as  groundless,  there  is  evidence 
that  Law  Society  involvement  induces  dispute  resolutive  action  in  some  cases. 

2.  Chart  B:  Fees 

The  Law  Society  declines  jurisdiction  in  all  fees  complaints  and 
recommends  taxation.  No  matter  in  this  category  induced  further  disci¬ 
plinary  proceedings  in  respect  of  excessive,  misleading,  or  unnecessarily 
incurred  fees.  However,  where  an  element  beyond  merely  excessive  charging 
appears,  the  Law  Society  appeared  prepared  to  consider  the  complaint 
Ce.g.  cases  7  and  20):  in  these  particular  instances,  no  misconduct  was 
judged  to  exist.  Several  of  the  fees  complaints  suggest  a  quality 
component  to  the  client's  dissatisfaction.  The  inference  that  some  of 
these  fees  complaints  include  dissatisfaction  with  quality  of  service  is 
strengthened  by  the  fact  that  the  Law  Society  was  prepared  to  investigate 
some  of  them  (when  it  does  not  investigate  "purely  fees  disputes"). 
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The  existence  of  a  quality  component  to  some  of  these  complaints  indicates 
the  significance  of  the  filtering  out  of  fees  complaints  at  lower  levels 
before  it  can  be  known  whether  or  not  a  quality  component  is  involved. 

No  case  in  this  group  proceeded  to  further  disciplinary  action. 

Some  dispute  resolution  functions  were  performed  by  Law  Society  inter¬ 
vention  . 

3.  Chart  C :  Delay  with  justification 

Again,  matters  in  this  group  have  been  considered  by  the  Law  Society 
not  to  raise  issues  of  misconduct,  and  no  judgment  is  possible  on  the 
merits  of  such  decisions.  Substantial  dispute  resolution  functions 
can  be  observed  here,  with  Law  Society  intervention  (in  the  form  of 
asking  for  comments  on  the  complaint),  frequently  producing  dispute 
settling  action.  One  matter  (case  14)  went  beyond  a  lawyer's  exchange 
of  letters  with  the  Law  Society  when  an  Invitation  to  Attend  was  issued 
after  extensive  delay.  It  appears  that  this  should  have  been  a  "delay 
without  justification"  matter. 

4.  Chart  D :  Delay  without  justification. 

In  all  these  cases,  the  lawyer  has  been  judged  (ex  hypothesi)  to 
have  delayed  unnecessarily.  In  one  case  (number  9),  the  Law  Society 
viewed  this  as  a  gross  departure  from  the  standard  of  practice  expected 
of  professionals  and  the  matter  went  to  formal  discipline.  The  lawyer 
who  had  an  ominous  prior  complaints  record  was  reprimanded  in  Convocation 
[with  costs)  for  this  dereliction.  The  Discipline  Committee  and 
Convocation  were  each  able  to  apply  a  very  general  standard  to  find  an 
unacceptably  low  level  of  performance  in  the  particular  case.  The 
lawyer  involved  appears  to  have  completely  neglected  to  act  on  the 
matter  to  which  the  complaint  related. 
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In  two  other  cases,  the  delay  and  failure  to  explain  matters 
properly  resulted  in  Invitations  to  Attend.  In  three  cases  formal 
complaint  proceedings  were  initiated  for  failure  to  respond  to  Law 
Society  letters.  The  dispute  resolutive  effect  of  Law  Society  inter¬ 
vention  was  clear  in  many  cases.  The  Law  Society  engaged  in  no 
further  disciplinary  action  against  more  than  half  (8  of  14)  of  those 
found  to  have  delayed  without  excuse. 

5.  Chart  E:  Questions  of  Law,  other  than  Solicitor's  Negligence. 

This  category  was  examined  even  though  it  was  assumed  that  no 

lawyer's  competence  questions  would  be  raised.  In  fact,  several  of  the 
complaints  raise  questions  of  the  calibre  of  the  lawyer's  knowledge  or 
performance.  All  were  found  not  to  be  established  and  as  indicated 
above,  no  comment  is  possible  except  upon  the  lack  of  investigation 
beyond  exchanging  letters  with  the  lawyer  accused  before  dismissing 
the  matter,  Again,  dispute  resolution  functions  are  apparent  from 
Law  Society  intervention. 

6.  Chart  F :  Misrepresentation 

One  of  the  two  complaints  alleged  an  element  of  incompetent  per¬ 
formance.  On  evidence  presented  with  the  lawyer's  reply  to  the  Law 
Society,  the  Society  declined  to  investigate  further. 

7.  Chart  G :  Complaints  by  lawyers  against  other  lawyers. 

The  majority  of  these  complaints  involve  misunderstandings 
between  lawyers  about  the  terms  of  agreements  between  them,  or  about 
failure  to  honour  undertakings.  One  Ccase  8)  involves  a  matter  not 
connected  with  the  lawyer's  practice.  Two  cases  (cases  5  and  6) 
involve  possible  competence  questions. 
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8.  Chart  H:  Solicitors'  negligence. 

In  several  of  these  cases,  the  Law  Society  concluded  there  had 
been  no  negligence  and  no  comment  is  possible  about  such  judgments 
except  that  raised  above  concerning  the  extent  of  the  investigation 
carried  out.  In  one  case  (number  6),  the  Law  Society  interviewed  the 
complainant  before  concluding  that  no  misconduct  had  been  made  to 
appear. 

In  4  of  the  11  complaints  examined  Ccase  numbers  2,  5,  8  and  11), 
the  Law  Society  declined  jurisdiction  on  the  ground  that  negligence 
was  beyond  its  jurisdiction.  In  two  cases,  the  Law  Society  inclined 
to  the  view  that  no  negligence  appeared.  In  the  others,  no  conclusion 
was  reached.  Each  of  these  cases  (2  and  8)  appears  capable  of 
raising  professional  misconduct  issues  even  under  the  Law  Society's 
operational  definition.  It  is  noteworthy  that  one  client  (case 

number  8)  was  told  that  discipline  would  "not  help"  the  client,  and  he 
was  told  to  sue  instead.  This  client  reported  difficulty  in  finding 
a  local  lawyer  willing  to  sue  the  accused  lawyer.  No  complaint  related 
to  a  lawyer's  negligence  proceeded  farther  into  the  disciplinary  process 
than  an  exchange  of  letters  (and  client  interview). 

9.  Chart  I ;  Communication 

These  complaints  arise  largely  out  of  situations  where  the  client 
is  surprised  by  the  course  of  events  or  the  lawyer's  fees.  Occasionally 
they  occur  because  the  lawyer  has  not  explained  the  legal  position  to 
the  client  fully.  Frequently  a  dispute  resolution  role  is  played 
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by  the  Law  Society's  intervention  in  such  cases.  In  a  number  of 
cases,  the  matter  seems  to  suggest  that  the  lawyer  was  negligent  in 
estimating  fees  poorly,  in  handling  a  case  (apparently)  ineffectively 
or  in  performing  in  a  dilatory  fashion.  In  some  of  these  situations 
the  Law  Society's  review  of  the  correspondence  indicates  no  misconduct 

by  the  lawyer.  In  no  case  was  a  "poor  communications"  matter  pressed 
further  in  discipline. 

10.  Chart  J :  Referred  to  Bencher 

Complaints  are  referred  to  Benchers  when  they  raise  issues  regarded 
as  too  difficult  for  a  Secretary  to  resolve  unassisted,  or  when  the 
complainant  persists  despite  the  Secretary's  repudiation  of  juris¬ 
diction.  The  files  examined  revealed  an  Invitation  to  Attend  issued 
in  respect  of  inordinate  delay  and  poor  communications  (case  1)  ,and 
the  Law  Society's  refusal  of  jurisdiction  even  when  a  lawyer's  bill 
was  reduced  by  one-half  in  taxation  (case  3) .  Case  number  2  does 
not  involve  an  allegation  of  incompetence,  but  illustrates  the  con¬ 
straint  imposed  on  the  disciplinary  process  by  inability  to  investigate 
beyond  the  letters  exchanged  among  the  Law  Society,  complainant  and 
lawyer  accused. 

TABLE  IV  -  INVITATIONS  TO  ATTEND  *  ANALYSIS 

The  subject  matter  of  Invitations  to  Attend  is  tabulated  in 


Table  VI. 
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Cases  in  the  categories  marked  by  asterisks  could  conceivably  raise 
competence  issues  (in  the  wide  sense):  some  clearly  do.  By  this  broad 
test,  19  cases  (some  34%)  of  the  1976,  9  cases  (some  14%)  of  the  1977  and 
28  cases  (some  23%)  of  1976  and  1977  combined  workload  of  the  Discipline  Committee's 
Invitations  to  Attend  procedure  might  have  involved  allegations  of  incompetent 
performance.  The  numbers  and  percentages  would  decline  if  a  narrow  definition 
of  competence  were  adopted.  For  instance,  the  complaints  categorized  as 
problems  of  delay,  failure  to  communicate,  failure  to  appear  in  court,  failure 
to  follow  instructions  and  negligence,  could  all  involve  problems  of  lack 
of  ability  or  of  overwork,  poor  supervision  or  control  systems,  poor  ability 
to  relate  to  clients  or  simple  accidents. 
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Because  of  the  sparsity  of  Discipline  Committee  records  of 
Invitations,  and  Mrs.  Werry’s  consequent  inability  to  compile  complete 
records. of  sources  of  complaints  and  of  dispositions,  detailed  analysis 
of  these  matters  is  impossible.  It  is  noteworthy  that  most  complaints 
by  lawyers  (of  complaints  whose  source  is  known),  involved  allegations 
of  breaches  of  undertakings,  ethical  rules  and  advertising:  two  complaints 
could  be  characterized  as  related  to  competence.  Of  the  three  complaints 
known  to  have  originated  with  Judges,  two  involved  blatant  derelictions 
of  duty  (failure  to  appear  in  court  or  to  send  a  substitute  counsel  ;  the 
other  involved  the  clearest  allegation  of  incompetence  (case  number  3 
of  1977)  and  the  strongest  effective  sanction  (though  the  sanction  of 
terminating  civil  litigation  practice  was  self-imposed) .  It  should 
be  recalled  that  the  Committee  only  has  authority  "to  advise"  on 
Invitation  to  Attend  proceedings. 

The  percentage  of  sole  practitioners  dealt  with  by  Invitations  to 
Attend  (58%  in  1977;  50%  in  1976)  is  much  larger  than  their  representation 
in  the  membership  population  (22%  in  January  1978) .  Toronto  lawyers 
accounted  for  about  50%  of  Invitations:  this  closely  reflects  their 
proportion  of  membership  in  the  Ontario  Bar.  No  age  group,  as 
measured  by  date  of  call  to  the  Bar,  appears  particularly  vulnerable. 

The  difference  between  inputs  into  the  complaints  mechanism  and 
outputs  of  the  Invitation  to  Attend  procedure  should  be  noted. 

Approximately  50%  of  public  complaints  received  involve  allegations 
of  incompetence  in  the  wide  sense:  approximately  33%  of  the  complaints 
involve  morally  improper  or  unethical  conduct.  At  the  Invitations  stage. 
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less  than  25%  of  the  committee  workload  during  1976  and  1977  relates  to 

competence  matters,  while  morally  improper  and  unethical  conduct 

accounts  for  about  80%  of  the  complaints  considered  (70%  -  1976; 

88%  -  1977).  This  is  accounted  for  by  the  filtering  effects  of  finding 

complaints  unfounded  or  denying  jurisdiction  at  early  stages,  and  by 

the  introduction  of  a  set  of  inputs  from  accounting  reports  that 
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lawyers  must  file  annually  and  from  unannounced  blitz  audits. 

V.  FORMAL  COMPLAINTS:  ANALYSIS 

The  subject  matter  of  formal  complaints  is  tabulated  in  Table 
VII.  Table  VII  is  not  highly  reliable,  particularly  for  1977  complaints. 
Many  of  the  complaints  involve  several  charges  and  it  is  difficult  to 
know  which,  if  any,  was  primary. 

However,  Tables  V  and  VII  do  show  that  in  1976  there  were  initially 

no  formal  complaints  related  to  competence.  Case  8  on  Table  V  could 

conceivably  involve  incompetence,  as  could  case  15,  though  in  the  latter,  it 

appears  that  the  accused  lawyer  had  completely  abdicated  from  practice. 

In  each  of  these  cases,  the  sanction  of  a  reprimand  in  the  Discipline 

Committee  was  imposed.  No  publicity  is  given  to  reprimands  in  Committee: 

neither  the  name  of  the  lawyer  reprimanded  nor  the  circumstances  of 

the  professional  misconduct  which  was  involved  in  these  cases  was 

reported  anywhere.  Neither  the  profession  nor  the  public  would  be  aware 
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of  any  formal  complaint  related  to  competence  in  1976. 

In  1977,  cases  5,  7,  8,  14,  18  and  23  on  Table  V  could  conceivably 
involve  competence  issues.  At  best,  they  involve  competence  in  the  wide 
sense  as  characterized  by  poor  work  flow  control  or  inability  or  un¬ 
willingness  to  communicate  adequately  with  clients.  In  all  but  one  of 
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these  cases  (case  7),  a  reprimand  in  Committee  was  ordered  or  the 

complaint  was  not  established.  The  profession  or  public  could  become 

aware  only  of  case  7,  in  which  disbarment  was  ordered  and  full  publicity 

would  follow.  Case  7  involved  a  failure  to  respond  to  Law  Society 

letters  and  to  file  annual  reports,  as  well  as  a  failure  to  follow  a 
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client's  instructions. 

The  overwhelming  concern  of  formal  discipline  is  misconduct. 
Virtually  all  cases  subjected  to  formal  discipline  involve  breaches  of 
criminal  statutes,  failures  to  meet  professional  ethical  standards,  or 
failure  to  maintain  the  financial  records  required  by  Law  Society  rules. 
The  formal  discipline  process  is  not  engaged  to  consider  cases  in  which 
it  is  alleged  that  a  lawyer  lacked  the  skill  or  ability  to  perform  at 
an  appropriate  level:  it  is  only  with  difficulty  that  it  can  be  said 
that  the  process  considers  any  cases  of  incompetence  in  the  wider  sense. 
The  subject  matter  of  about  50%  of  public  complaint  letters  is  almost 
completely  unrepresented  in  any  form  in  the  formal  complaint  procedure, 
the  only  procedure  which  permits  the  Law  Society  to  impose  disciplinary 
sanctions  on  lawyers. 

Since  the  formal  procedure  has  little  contact  with  competence 
matters,  there  is  no  occasion  for  experimentation  with  sanctions 
designed  to  "rehabilitate"  incompetent  practitioners  or  to  encourage 
performance  at  more  suitable  levels.  In  those  cases  in  which  some 
competence  element  appears,  the  sanction  imposed  is  almost  universally 
that  of  a  reprimand.  In  all  of  the  formal  complaint  cases,  the  range 
of  sanctions  actually  imposed  includes  only  reprimands  in  Committee, 
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reprimands  in  Convocation,  and  disbarment:  each  of  these  sanctions  is 
expressly  authorized  by  s.  34  of  The  Law  Society  Act. 

Chart  D  gives  details  of  the  only  case  during  1976  or  1977  in 
which  the  Law  Society  invoked  its  powers  under  s.  35  of  The  Law  Society 
Act  to  find  a  lawyer  incapable  of  practice  by  reason  of  mental  illness. 
The  power  of  suspension  expressly  granted  by  s.  35  was  invoked  to 
prevent  the  lawyer  from  practising  until  the  mental  illness  is  overcome. 

VI.  DISCIPLINE  IN  THE  LEGAL  PROFESSION:  GENERAL  ANALYSIS 

That  competence  problems  (in  both  the  wide  and  narrow  senses), 
exist  in  the  legal  profession  cannot  be  doubted.  The  extent  to  which 
incompetence  is  a  significant  feature  of  contemporary  legal  practice 
can  be  debated.  However  it  has  been  manifested  in  three  ways.  First, 
the  busy  solo  or  small  firm  practitioner  takes  on  more  work  than  can 
be  handled  by  that  practitioner  and  without  proper  systems  or  super¬ 
vision  to  ensure  that  work  can  be  delegated  or  is  performed  properly  by 
subordinates.  The  consequences  are  a  significant  number  of  client 
complaints  alleging  undue  delay,  failures  to  communicate,  poor  quality 
of  representation,  negligence  or  excessive  fees  for  services  rendered. 

The  problems  may  result  from  a  lack  of  skills  or  knowledge,  but  more 
likely  are  simple  demonstrations  of  poor  performance  caused  by  inadequate 
organization. 

Secondly,  there  has  been  a  dramatic  increase  in  the  civil  liability 

incurred  by  practising  lawyers,  which  has  necessitated  a  change 

in  the  manner  in  which  professionals  are  insured  and  has  produced 
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an  almost  doubling  of  liability  insurance  premiums.  The  negligent 
acts  which  give  rise  to  the  liability  may  be  the  consequences  of  lack 
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of  skills  or  ability  generally;  of  lack  of  skills  or  ability  in  a 
particular  area  of  practice  outside  the  practitioner’s  main  field;  or 
may  result  from  the  same  overwork  and  poor  organization  that  generates 
the  client  complaints. 

Thirdly,  influential  members  of  the  profession  have  recently 

criticized  the  quality  standards  demonstrated  before  them  by  legal 

practitioners.  The  Chief  Justice  of  Canada,  the  Chief  Justice  of  the 

High  Court  of  Ontario  and  several  other  Judges  have  recently  and  publicly 

expressed  dismay  at  the  lack  of  ability  or  lack  of  preparation  of  lawyers 

appearing  before  them.  The  problem  of  delay  in  litigation  was  attributed 

in  part  to  the  incompetence  of  "dabblers  in  litigation"  in  the  1973 

Report  of  the  Ontario  Law  Reform  Commission  on  the  Administration  of 
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Ontario  Courts. 

Yet,  despite  these  developments  the  discipline  system  of  the  Law 

Society  of  Upper  Canada  seems  singularly  ineffective  in  attacking 

incompetence.  Problems  of  lack  of  skills  or  knowledge  appear  never  to 

be  raised  within  the  formal  complaint  procedure,  and  instances  of  "poor 

performance"  arise  very  rarely  and  only  incidentally  to  misconduct 

prosecutions  in  respect  of  criminal  or  unethical  activities.  The 

skills  or  knowledge  issue  is  virtually  never  raised  in  the  Invitation 

to  Attend  procedure,  while  only  a  very  few  "poor  performance"  cases 

[which  usually  involve  extravagant  delays  or  complete  failures  to 

respond  to  client  inquiries),  are  raised  in  such  proceedings.  Even  then, 

there  is  no  sanctioning  power  available  to  the  Committee  in  Invitation 

to  Attend  proceedings,  and  the  circumstances  which  gave  rise  to  the  Invitation 
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are  not  publicized  to  the  profession  or  to  the  public  generally. 
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To  be  sure,  the  situation  is  not  as  serious  as  that  which  caused 

the  American  Bar  Association  Special  Committee  on  Evaluation  of 

Disciplinary  Enforcement  (1970)  to  report: 

"...  the  existence  of  a  scandalous  situation  that  requires 
the  immediate  attention  of  the  profession  . . .  Disciplinary 
action  is  practially  nonexistent  in  many  jurisdictions 
. . .  many  disciplinary  agencies  have  little  power  to  take 
effective  steps  against  malefactors."  99 

The  truth  appears  to  be  that  the  Law  Society,  like  the  governing 

body  or  disciplinary  authority  over  lawyers  in  many  other  jurisdictions, 
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has  traditionally  been  preoccupied  with  misconduct  offences.  Only 

recently,  and  largely  as  a  result  of  the  professional  concern  generated 

by  the  dramatic  increase  in  liability  insurance  premiums,  has  the 

Law  Society  begun  to  take  a  genuine  interest  in  the  role  discipline 

can  play  in  preventing  costly  incompetence.  The  past  abdication  from 

disciplinary  involvement  is  illustrated  by  the  statement  of  the  Vice- 

Chairman  of  the  Discipline  Committee  in  1976  indicating  the  new 

orientation  which  Convocation  was  adopting: 

"Recently  and  largely  as  a  result  of  what  can  only 
be  called  bad  experiences  with  our  Errors  and  Omissions 
Insurance  Plan,  Convocation  has  instructed  the  Discipline 
Committee  to  lay  charges  of  professional  misconduct  where 
there  appears  to  have  been  gross  negligence,  repeated 
negligence  or  gross  incompetence.  This  branch  of  the 
Committee's  activity  is  becoming  better  organized  now  and 
members  may  expect  to  be  reading  in  the  Communique  of 
more  instances  where  these  faults  have  been  checked  by  the 
full  weight  of  the  Society's  disciplinary  responsibility 
in  the  hope  of  maintaining  the  required  professional 
standards  and  public  confidence  in  our  Profession."  191 

Many  of  the  incompetence  problems  that  arise  in  the  legal  profession 

are  amenable  to  partial  solution  through  discipline.  Demonstrated  lack 

of  skill  or  ability  and  poor  work  flow  control  can  each  be  usefully 
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addressed  by  a  disciplinary  system  prepared  to  do  so  and  prepared  to 

accept  flexible  sanctions  to  cope  with  the  different  problems  that 

present  themselves.  The  difficulty  of  setting  standards,  while  real, 

can  be  overcome  by  the  adoption  of  general  standards  initially,  which 

can  be  developed  as  they  are  applied  in  individual  cases.  The  Law 

Society  has,  in  the  past,  developed  and  applied  standards  in  such 

highly  subjective  areas  as  ,  how  great  a  delay  can  be  tolerated;  and 
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what  degree  of  failure  to  communicate  with  clients  is  acceptable. 

General  methods  by  which  a  desirable  change  in  Law  Society 
orientation  can  be  encouraged  and  ensured  are  discussed  in  Part  H  of 
this  paper:  they  involve  largely  the  greater  public  accountability  of 
the  discipline  system.  The  only  "orientation"  matter  noted  here  is 
the  Law  Society's  unwillingness  to  have  its  governing  legislation 
amended  to  make  clear  that  incompetence  is  a  ground  for  discipline  and 
to  provide  expressly  for  a  wide  range  of  sanctions.  Apart  from 
solving  potential  jurisdictional  difficulties,  such  an  amendment  would 
serve  warning  and  symbolic  functions:  it  would  provide  clear  evidence 
of  the  Society's  proposed  new  concern,  alerting  practitioners  to  the 
fact  that  incompetence  really  will  be  a  ground  for  disciplinary  action  in  future 
it  would  help  to  break  the  inertia  of  the  previous  misconduct  orientation 
and  symbolize  to  the  practitioners  and  members  of  Convocation  the 
profession's  dedication  to  competence  as  well  as  honesty  and  integrity. 

It  would  help  mark  a  new  departure  in  the  "case  law"  direction  of 
disciplinary  action. 
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The  remainder  of  this  Part  identifies  and  comments  on  other  institutional 
constraints  unique  to  Law  Society  discipline. 

The  Society's  disciplinary  mechanism  does  not  become  apprised  of 
a  significant  number  of  instances  of  demonstrated  or  apprehended  in¬ 
competence.  The  filtering  out  at  very  preliminary  levels  of  complaints 
alleging  "negligence"  as  being  beyond  Law  Society  jurisdiction  means 
that  many  potential  instances  of  incompetence  are  not  investigated  at 
all.  The  filtering  out  of  fees  matters  into  taxation,  has  a  like 
effect  once  it  is  accepted  that  fees  disputes  frequently  involve  a 
quality  component.  The  Law  Society  does  not  have  a  fees  arbitration, 

conciliation,  or  evaluation  service  such  as  those  operated  by  the 
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governing  bodies  in  Manitoba  and  in  England  The  ability  to  become 
involved  in  fees  matters  might  permit  the  Society  to  learn  of  instances 
of  incompetent  performance  and  to  transfer  those  matters  into  discipline 
A  less  effective  technique  would  be  to  monitor  carefully  the  operation 
of  the  taxing  masters.  However  time  and  cost  constraints  are  substantial 
many  clients  never  know  of  the  taxing  master,  or  knowing,  do  not  think 
it  feasible  to  have  their  fees  complaint  adjudicated  upon  by  him.^^ 

In  the  past,  the  discipline  system  obtained  no  inputs  from  the 
civil  liability  histories  of  practitioners.  Practitioners  could  be 
involved  in  several  successful  claims  without  the  discipline  system's 

becoming  apprised  of  the  circumstances ,  even  in  cases  of  gross  or 
repeated  negligence.  The  situation  was  that  claims  between  members 
and  insurers  were  confidential  and  access  to  specific  information  in 
the  possession  of  the  adjuster  or  insurer  was  privileged.  (The  Law 
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Society  had  obtained  a  legal  opinion  to  this  effect.)  Now  that  the 
Society  itself  is  a  partial  insurer,  it  properly  becomes  aware  of  the 
extent  of  a  member's  negligent  practice  when  civil  liability  ensues. 

Such  information  could  be  introduced  into  the  discipline  system  to 
become  an  input  for  the  control  of  incompetent  members.  The  Law  Society 
has  taken  some  action  to  use  claims  history  information.  In  the 
Fall  of  1977  an  Errors  and  Omissions  Committee  Recommendation  to  issue 
Invitations  to  Attend  to  insurance  claims  repeaters  was  ratified  by 
Convocation.  There  is  no  specific  statutory  authority  for  the  pro¬ 
cedure,  though  perhaps  it  is  authorized  adequately  by  Regulation  22(4). 
No  sanctions  can  be  imposed  at  such  Invitations  and  the  intention  is  to 
adopt  a 'helpful  posture','  suggesting  ways  of  improving  practice.  The 
Communique  states  that  "flagrant  cases  will  continue  to  be  referred  to 
the  discipline  committee" ,  although  there  seems  to  be  no  record 
in  our  data  of  insurance  claims  histories  forming  the  source  of  a 
disciplinary  input.  The  use  to  which  the  claims  histories  will  be 
put  remains  to  be  seen. 

The  Law  Society  receives  very  few  competence  complaints  from 

lawyers,  judges  and  other  officials.  The  opportunity  for  practitioners 

to  become  aware  of  other  incompetent  practitioners  is  greater  in  law, 

in  which  many  proceedings  are  adversarial  (or  potentially  so),  than 

in  many  other  professions  in  which  practice  is  largely  independent, 
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and  input  from  these  sources  could  be  most  valuable.  Professional 
Conduct  Committee  Rulings  permit  reporting  by  professionals  of  pro¬ 


fessional  misconduct,  and  require  reporting  where  the  misconduct  involves 
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financial  misconduct.  Some  jurisdictions  require  the  reporting  of 

all  perceived  misconduct,  including  incompetence.  For  instance,  the 

American  Bar  Association's  Code  of  Professional  Responsibility 

makes  it  a  disciplinable  offence  to  fail  to  act  competently,  and 

requires  that  lawyers  possessing  knowledge  of  instances  of  incompetent 
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performance  report  such  knowledge  to  the  appropriate  pgency.  The 

Canadian  Bar  Association  Code  provisions  are  similar  to  those  in  the 

current  Handbook  except  that  the  duty  to  perform  competently  is  more 
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express.  It  remains  to  be  seen  what  the  final  form  of  the  require¬ 

ment  of  competence  and  duty  to  report  will  be  once  reconciliation  of 
the  Code  and  Handbook  is  complete.  The  dramatic  rise  in  liability 
insurance  premiums  can  be  expected  to  stimulate  more  complaints  from 
practitioners.  Perhaps  a  clear  statement  of  Law  Society  interest  in 
competence  will  stimulate  Judges  to  report  poor  performance  more 
frequently,  rather  than  simply  making  general  public  criticisms  or 
adopting  ad  hoc  and  piecemeal  measures. 

The  Law  Society  has  not  attempted  to  stimulate  these  alternative  sources 
(except  as  indicated  above) ,  relying  on  client  complaints  to  bring  to  its 
attention  instances  of  incompetence.  The  operation  of  many  of  the  constraints 
identified  in  Part  A  above,  on  this  source,  is  clearly  visible  in  the  Law 
Society  discipline  system.  Overwhelmingly,  complaints  are  from  individual 
clients  about  sole  or  small  firm  practitioners.  The  survey  of  law  firms  in 
Ontario,  conducted  by  the  Professional  Organizations  Committee,  indicates 
that  it  is  the  smaller  firms  that  have  the  most  significant  share  of  the 
individual  client  market:  incompetence  in  members  of  larger  firms  is  unlikely 
to  come  to  the  Law  Society's  attention. The  Professional  Organizations 
Committee's  survey  of  business  clients  of  legal  services  supports  the 
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data  in  Table  I  above  which  suggest  that  dissatisfied  business  clients 
express  their  displeasure  by  means  other  than  reporting  the  lawyer  to 
the  Law  Society.  Only  10.3%  of  the  business  sample  would  approach  the 
Law  Society  with  fees  complaints  and  only  6.9%  would  complain  there  in 
respect  of  poor  quality  legal  services. 

The  filtering  effects  on  client  complaints  of  writing  requirements 

and  of  the  summary  declining  of  jurisdiction  over  negligence  and  fees 

matters  has  been  discussed  above.  The  prior  "filters"  of  knowledge  of 

and  willingness  to  complain  to  the  Law  Society  are  also  relevant.  The 

Law  Society  does  not  advertise  that  it  investigates  complaints  against 

lawyers  and  disputes  the  assumption  that 'h  substantial  number  of 

clients  xiffer  from  the  incompetence  of  their  lawyers  but  are  not  aware 

of  their  position  or  what  they  can  do  about  it."  The  non-business 

client  survey  undertaken  for  the  P.O.C.  by  Ms.  Nakatsu  indicates  that 

there  is  merit  in  the  assumption.  Of  the  30%  of  clients  not  satisfied 

with  the  quality  of  service  rendered  by  their  lawyer,  only  15.8%  of 

clients  complained  to  the  Law  Society.  And  of  the  general  sample  of 

non-business  clients,  only  28.8%  of  the  sample  mentioned  the  Law 

Society  as  an  avenue  for  complaint  in  the  event  that  they  were 

dissatisfied  with  their  lawyer's  quality  of  service.  As  many  as  36.9% 

of  respondents  can  be  regarded  as  not  knowing  where  they  could 
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complain.  The  features  of  the  lawyers'  performance  regarded  by  the 
client  survey  sample  as  unsatisfactory  seem  very  similar  to  the  written 
complaints  that  actually  reach  the  Law  Society  and  suggest  that  the 
complaints  that  do  arrive  represent  only  a  fraction  of  actual  client 
dissatisfaction ^^This  hypothesis  is  further  supported  by  evidence 
contained  in  Reports  of  the  Ontario  Ombudsman.  For  instance,  in  his 
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first  Report,  the  Ombudsman  noted  that  he  had  "detected  an  unawareness 

on  the  part  of  the  public  as  to  the  procedures  they  should  follow  in 

asserting  their  grievances  against  the  operation  of  the  courts,  or 

against  lawyers  or  judges",  and  that  the  Ombudsman's  Office  had  therefore 
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assumed  a  referral  role.  In  the  nine  or  ten  months  period  covered  by 
the  Ombudsman's  second  Report  (July  1976-March  1977),  the  Ombudsman 
received  171  complaints  about  lawyers.  These  complaints  include  both 
misconduct  and  incompetence  matters.  Occasionally,  the  Ombudsman  is 
able  to  provide  advice  to  complainants  and  sometimes  assistance  is  provided 
to  them  (for  instance,  helping  them  to  draft  letters).  However,  normally 
the  Ombudsman  suggests  that  complainants  contact  the  Law  Society  .  One 
can  only  speculate  about  whether  or  not  referred  complainants  proceed  to 
file  written  complaints  with  the  Law  Society. 

The  effect  of  the  operation  of  these  constraints  and  the  Law  Society's 
limited  efforts  to  stimulate  other  sources  is  that  the  Law  Society  becomes 
aware  of  only  a  fraction  of  possible  instances  of  incompetence  and  in 
respect  of  the  alleged  incompetence  of  only  a  fairly  narrow  cross-section 
of  its  professional  membership.  The  problem  is  exacerbated  by  the  Law 
Society's  limited  ability  and  willingness  to  investigate  (beyond  an  exchange 
of  letters),  the  circumstances  which  led  to  an  individual  complaint,  or  to 
investigate  generally  the  competence  of  practitioners  who  are  complained 
about,  or  complained  about  frequently.  Limited  investigation  of  individual 
complaints  is  unlikely  to  produce  evidence  of  patterns  of  overwork, 
reckless  practice,  or  inability,  in  practitioners  who  respond  quickly  and 
carefully  to  Law  Society  requests  for  comments  on  client  complaints. 

There  is  no  doubt  that  the  Law  Society  discipline  system  performs 
useful  dispute  resolution  functions.  The  performance  of  such  functions 
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may  have  some  effect  on  competence  in  alerting  the  practitioner  involved 

to  dissatisfaction  caused  the  client,  thereby  promoting  greater  caution 

in  respect  of  such  activities  in  future.  Yet  the  effectiveness  of  the 

system  in  performing  this  function  is  constrained  by  the  nature  of  the 

system's  caseload  and  the  Law  Society's  publicity  policy.  The  Society 

has  taken  the  position  that  no  specific  attempt  should  be  made  to  define 

the  sorts  of  incompetence  that  might  amount  to  "professional  misconduct" 

and  that  the  latter  concept  should  be  allowed  to  develop  and  to  guide 

the  profession  by  case-by-case  elaboration.  A  major  precondition  for 

such  development  is  the  publication  of  the  results  of  individual  cases 

so  that  members  of  the  profession  can  be  guided  in  future.  However,  the 

circumstances  and  results  of  Invitations  to  Attend  and  of  reprimands  in 

the  Discipline  Committee  are  not  published  at  all,  and  only  brief 

summaries  of  names,  circumstances  and  sanctions  imposed  in  formal  matters 
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before  Convocation  are  released  to  the  profession  or  the  public.  Full 

details  of  the  facts,  of  the  standards  established,  and  of  the  reasons 
for  finding  the  accused  lawyer  to  have  failed  to  meet  the  standards  are  not 
available. 

The  Law  Society  may  be  rethinking  its  publication  policy.  This  is  not 
clear  from  page  6  of  its  interim  brief  on  Continuing  Competence.  However,  there 

are  suggestions  elsewhere  that  the  Society  may  be  proposing  to  publish 

the  results  of  disciplinary  proceedings  in  greater  detail.  The  release  of 

fuller  texts  of  formal  discipline  cases  may  be  contemplated.  It  is  not 

clear  whether  or  not  increased  publicity  of  the  workload  of  the  discipline 

committee  in  informal  complaint  matters  or  reprimands  in  committee 
117 

is  planned.  Even  if  it  is  felt  that  publication  of  the  names  of 
practitioners  dealt  with  in  these  proceedings  should  be  withheld, 
there  can  surely  be  no  objection  to  anonymous  publication  of  the  circum¬ 
stances  either  of  individual  cases,  or  of  recurrent  competence  problems.118 
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Such  reporting  could  serve  educational  and  deterrent  functions  while 
permitting  compilations  and  analyses  which  could  produce  better 
quality  control. 

As  well,  increased  reporting  could  promote  awareness  of  the  discipline 

mechanism,  and  could  help  instil  public  confidence  in  the  profession's  ability 

and  willingness  to  consider  incompetence  problems.  This  lack  of  confidence 

characterized  several  responses  to  the  Professional  Organizations  Committee's 

survey  of  individual  clients  of  legal  services.  It  is  summed  up  in  the 

following  comments  of  Rae  Corelli,  managing  editor  of  Global  Television 

Network,  who,  in  commenting  on  the  legal  profession's  failure  to  take  advantage 

of  opportunities  to  improve  its  image  in  the  eyes  of  the  public,  noted  that: 

"Number  two  among  the  omissions  or  lost  opportunities 
is  the  refusal  of  the  governing  bodies  to  come  down  hard 
on  legal  incompetence.  The  Law  Society  of  Upper  Canada 
has  always  made  much,  and  justifiably,  of  the  severity 
with  which  it  punishes  lawyers  who  steal.  But  this  is 
an  activity  that  has  little  meaning  to  the  average  citizen, 
who  seldom  has  anything  worth  stealing  and  is  thereby 
denied  the  retributive  satisfaction  of  dunning  the  Compen¬ 
sation  Fund.  As  a  matter  of  fact,  a  lawyer  who  is  disbarred 
for  having  fraudulently  converted  to  his  own  use  $300,000 
belonging  to  the  Canadian  Imperial  Bank  of  Commerce  is  liable 
to  attract  more  public  support  than  admonition.  Legal 
incompetence,  on  the  other  hand,  is  a  problem  of  far  greater 
significance  and  concern  to  the  little  and  low  income  client. 

Rich  clients  fire  incompetent  lawyers  and  hire  replacements, 
although  it  should  be  noted  that  rich  clients,  because  they 
are  rich,  can  usually  avoid  that  problem  by  hiring  clever 
and  honest  lawyers  to  begin  with.  But  the  middle  or  low 
income  client  cannot  afford  this  luxury  of  abruptly  changing 
horses  in  mid-stream;  in  the  first  place,  he  probably  doesn't 
know  that  he  has  an  incompetent  lawyer  until  it  is  too  late, 
and  in  the  second  place,  if  he  does  discover  his  misfortune 
he  usually  can't  afford  the  expense  of  re-commencing  his 
action  with  a  second  lawyer. 

One  of  the  reasons  frequently  given  by  both  the  governing 
bodies  and  the  Canadian  Bar  Association  for  the  failure  to 
act  on  incompetence  is  that  competence  is  a  difficult  quality 
to  measure.  Who,  they  ask,  will  determine  competence?  Well, 
the  answer  would  not  seem  to  be  too  difficult:  competence 
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can  surely  be  determined  by  those  who  are  themselves 
competent.  And  who  is  competent?  I  don't  think  it 
should  be  too  difficult  to  assemble  a  five  or  six  member 
panel  whose  qualifications  in  the  view  of  the  Bar  at 
large  were  beyond  question.  It  is  interesting  to  note 
that  most  of  the  effective  policing  thus  far  undertaken 
by  the  legal  profession  -  in  areas  such  as  fraudulent 
conversion  and  errors  and  omissions  -  has  been  in 
response  to  pressures  from  the  most  powerful  and  wealthiest 
clients. 

Increased  public  awareness  and  confidence  could  help  encourage 
greater  public  reporting  of  perceived  competence  thereby  incrementally 
increasing  the  effectiveness  of  discipline. 
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PART  E  -  DISCIPLINE  IN  THE  ACCOUNTING  PROFESSION 

I.  INTRODUCTION 

Analysis  of  discipline  in  the  accounting  profession  is  complicated 

by  two  major  factors:  at  least  two  disciplinary  systems  have  juris- 
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diction  over  most  accountants  in  public  practice;  and  a  great  many 
accountants  are  either  not  licensed  as  or  are  not  engaged  in  the  practice 
of  "public  accounting".  The  focus  of  this  section  is  almost  exclusively 
on  the  discipline  of  accountants  in  public  practice.  It  is  only  here 
that  there  is  force  in  the  assertion  of  a  need  for  regulation  and  control 
of  competence.  Market  forces  are  strongly  operational  in  promoting 
competence  in  other  cases,  and  deleterious  third-party  consequences  are 
not  a  significant  concern  there. 

Moreover,  so  far  as  competence  is  concerned,  the  exclusive  focus 
of  all  accounting  disciplinary  mechanisms  is  upon  the  public  practitioner. 

This  fact  has  the  effect  of  narrowing  still  further  the  scope  of  dis¬ 
cussion  in  this  Part.  Current  requirements  for  entry  into  the  practice 
of  public  accounting  entail  that  the  vast  majority  of  accountants  in 
public  practice  are  members  of  the  Institute  of  Chartered  Accountants  of 
Ontario  (I.C.A.O.).  The  study  of  discipline  and  public  accounting  is 
therefore  largely  a  study  of  I.C.A.O.  and  the  Public  Accountants  Council 
for  the  Province  of  Ontario  (P.A.C.)  disciplinary  mechanisms.  While  some 
members  of  the  Certified  General  Accountants  Association  of  Ontario 
(C.G.A.A.O.)  are  in  public  practice,  their  limited  numbers  mean  that  the 
C.G.A.A.O.  is  necessarily  less  involved  in  disciplining  public  accountants,  and 
the  Society  of  Management  Accountants  of  Ontario  (S.M.A.O.)  even  less  so. 
Changes  in  entry  barriers  might  produce  changes  in  institutional  design 
and  operation.  Similarly,  the  limited  involvement  and  numbers  of  members 
of  the  Institute  of  Accredited  Public  Accountants  (I.A.P.A.),  members 
in  public  practice  dictates  an  exceedingly  minor  role  for  that  association's 
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disciplinary  apparatus. 

II.  DISCIPLINE  BY  THE  INSTITUTE  OF  CHARTERED  ACCOUNTANTS  OF  ONTARIO 

(a)  SOURCES  OF  INFORMATION 

The  information  presented  in  this  section  was  gleaned  from  the 
following  sources:  Appendix  A  to  the  Research  Directorate's  Staff 

•k 

Study,  "History  and  Organization  of  the  Accounting  Profession";  the 
bibliographic  material  contained  in  the  bibliography  at  the  end  of  this 
paper;  letters  from  the  Executive  Director  and  the  Director-Ethics  of 
the  I.C.A.O.;  data  compiled  for  the  P.O.C.  by  the  Institute's  Director- 
Ethics;  and  interviews  by  Steven  Wilson  of  the  staff  of  the  P.O.C.  and 
myself  with  the  Director-Ethics  and  other  executive  and  Council  members 
of  the  I.C.A.O.  Some  further  information  on  the  operation  of  the  I.C.A.O. 
discipline  system  can  be  inferred  from  the  P.A.C.  data  presented  in 
section  (b) ,  below.  As  no  member  of  our  team  personally 
inspected  files  or  records  of  past  disciplinary  proceedings,  and  as  the 
team  did  not  have  a  member  "in  residence"  at  the  I.C.A.O.  as  it  did  at 
the  Law  Society,  the  data  and  opinions  presented  in  this  section  are 
necessarily  less  detailed  and  more  qualified,  than  they  were  in  Part  B, 
above . 

(b)  OUTLINE  OF  DISCIPLINE  SYSTEM 

The  framework  for  the  disciplinary  system  of  the  I.C.A.O.  is 

established  by  four  instruments  which  are  conveniently  contained  in  the 

I.C.A.O.  Members'  Handbook.  These  are: 

Ci)  The  Chartered  Accountants  Act  which  incorporates  the 
Institute  and  provides  jurisdiction  for  the  passage 
of  by-laws  by  the  council  of  the  Institute; 

Ci i )  By-laws  of  the  Institute  passed  under  the  authority 
of  Section  8  of  The  Chartered  Accountants  Act. 

These  by-laws  establish  the  various  committees 
involved  in  discipline  in  the  I.C.A.O.,  outline 
their  jurisdiction  and  duties,  and  describe  the 

•k 

Referred  to  below  as  "History  and  Organization  of  the  Accounting  Profession", 
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procedure  which  must  be  followed  in  disciplinary 
matters ; 

(iii)  The  rules  of  professional  conduct  of  the  I.C.A.O., 
established  by  the  first  by-law  of  1973.  The  rules 
constitute  a  code  of  professional  conduct  and  define 
specific  disciplinable  offences;  and 

Civ)  Council  interpretations  of  the  rules  of  professional 
conduct,  authorized  by  by-law  3  of  the  Institute. 

These  interpretations  are  intended  to  inform  and 
guide  members  about  the  application  of  the  rules  of 
professional  conduct. 

Relevant  portions  of  each  of  these  instruments  are  contained  in 
Appendix  II  to  this  report. 

The  bodies  involved  in  discipline  in  the  I.C.A.O.  include  The 
Professional  Conduct  Committee,  the  Discipline  Committee,  the  Appeal 
Committee,  Council,  and  a  number  of  Institute  staff  operating  in  the 
Ethics  area.  This  staff  includes  a  Director-Ethics  and  Assistant 
Director-Ethics  (both  C.A.’s)^  an  Administrative  Assistant  and  a 
stenographer,  together  with  part-time  C.A.  assistants  in  the  function 
of  acting  as  secretary  to  the  Discipline  Committee.  It  is  difficult 
to  estimate  the  expense  to  the  Institute  of  operating  its  discipline 
system.  The  Director-Ethics  of  the  Institute  estimated  that  the  cost 
is  substantially  above  $100,000  yearly.  The  Institute  provided  a  statement 
of  revenue  and  expense  for  the  year  ended  February  28,  1977,  which 
indicated  an  expenditure  for  professional  fees  in  respect  of 
professional  conduct  proceedings  of  $97,674  ($87,724  for  1976).  These 

figures  do  not  comprehend  many  of  the  operating  costs  of  the  disciplinary 
mechanism.  They  do  not  take  into  account  any  part  of  $70,000  and 
$57 5 057  spent  in  1977  on  Council  and  committee  meetings  C$51,809  in 
1976],  nor  any  of  the  $717,250  disbursed  in  1977  in  respect  of  salaries 
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and  benefits  ($610,733  in  1976),  some  of  which  were  allocated  to 
salaries  and  benefits  of  persons  largely  involved  in  disciplinary 
matters.  These  figures  do  not  include  any  portion  of  overhead,  heating 
etc.,  nor  printing,  stationery,  postage,  telephone  and  other  sundry 
expenses.  Under  these  circumstances,  it  is  difficult  to  estimate  the 
per  capita  expenditure  on  discipline  for  the  approximately  12,000 
Institute  members  of  whom  approximately  half  are  in  public  practice. 

(c)  JURISDICTION  OF  DISCIPLINE  SYSTEM 

The  jurisdiction  of  the  discipline  system  over  incompetence, 
however  defined,  is  clear,  though  it  must  be  assembled  from  a  number  of 
sources.  Section  8(1)  of  the  Act  allows  council  to  prescribe  standards 
and  tests  of  competency,  to  provide  for  the  exercise  of  disciplinary 
authority  generally,  and  to  provide  for  rules  of  professional  conduct. 
The  by-laws  of  the  Institute  allow  the  Professional  Conduct  Committee 
to  "receive  in  writing  from  any  person  a  charge  or  complaint  of 
professional  misconduct  by  any  member  ...  to  receive  in  writing  from 
any  member  a  charge  or  complaint  of  unfitness,  lack  of  moral  character 
or  professional  or  other  misconduct  of  any  member  ...  to  make  such 
preliminary  investigation  ...  into  any  act,  omission,  matter  or  thing 
which  may  cause  to  or  involve  unfitness,  lack  of  moral  character  or 
professional  or  other  conduct  in  any  member  or  which  may  constitute  or 
involve  violations  to  the  by-laws,  rules  and  regulations,  ...  or  which 
may  be  or  may  have  been  derogatory  to  the  reputation,  dignity  or  honour 
of  the  Institute  ...  to  take  whatever  action  it  deems  proper  in  connec¬ 
tion  with  any  charge  or  complaint  including  referring  any  such  charge 
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to  the  Discipline  Committee  ...".  The  Rules  of  Professional  Conduct 
include  (in  Section  200)  ,  standards  of  conduct  affecting  the  public 
interest,  and  prescribe  both  that  a  member  shall  keep  professional  compe- 
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tence  in  good  standing,  and  shall  perform  professional  services  with 
integrity  and  due  care.  The  Council's  interpretations  of  the  Rules 
and  particularly  C.I.  206  -  Professional  Standards  -  express  specific 
standards  against  which  a  member's  performance  is  to  be  judged. 

Taking  the  provisions  together,  it  seems  clear  that  the  Professional 
Conduct  Committee,  Discipline  Committee  and  after  them  the  Appeal 
Committee  and  Council  have  jurisdiction  to  discipline  members  who  lack 
skills  or  ability,  or  who  perform  in  a  substandard  manner  for  other 
reasons . 

It  should  be  noted  however,  that  the  Institute  systematically 

declines  disciplinary  jurisdiction  in  respect  of  fees  complaints. 

Complainants  about  such  matters  are  notified  of  the  fees  mediation 
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service  operated  by  the  Institute.  The  mediation  service  is 
reasonably  new  and  has  not  yet  been  used  in  a  dispute  between  an 
accountant  and  a  client.  It  is  not  clear  whether  or  not  information 
disclosed  during  the  course  of  mediation  would  be  passed  on  to  the 
Professional  Conduct  Committee  for  disciplinary  action  in  the  event 
that  any  incompetence  appeared.  The  Institute  will  investigate  and, 
if  appropriate,  take  disciplinary  jurisdiction  over  complaints  involving 
allegations  of  negligence  or  other  failures  to  perform  up  to  professional 
standards. 

Cd)  I.C.A.O.  DISCIPLINE 

The  I.C.A.O.  disciplinary  procedure  is  illustrated  graphically 


in  Figure  V. 
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Complaints  against  members  may  be  made  to  the  Institute  by 
telephone  calls  or  in  writing.  In  the  event  that  a  telephone 
complaint  is  received,  the  matter  is  passed  to  either  the  Director- 
Ethics  or  the  Assistant  Director-Ethics.  These  persons  attempt  to 
get  the  complainant  to  reduce  the  complaint  to  writing.  The  requirement 
of  writing  is  enshrined  in  the  rules  governing  the  activities  of  the 
Professional  Conduct  Committee,  and  is  justified  by  the  Institute 
on  the  basis  that  all  complaints  present  a  distinct  probability  of  the 
facts  being  distorted.  No  record  is  kept  of  telephone  complaints, 
and  information  presented  below  about  the  content  of  telephone  complaints 
was  given  to  us  from  the  recollection  of  the  Director-Ethics. 

The  general  refusal  to  act  on  telephone  complaints  alone  is 
qualified  to  some  degree.  In  the  event  that  the  information  referred 
to  in  the  telephone  call  is  available  in  some  public  record,  the 
Institute  will  take  action  to  attempt  to  obtain  the  record.  For 
instance,  the  telephone  caller  may  refer  to  newspaper  reports,  or 
more  frequently  to  some  court  action  in  which  a  Chartered  Accountant 
is  implicated.  The  Institute  itself  has  a  newspaper  clipping  service, 
and  in  cases  of  alleged  actions  against  accountants,  asks  the  solicitor 
for  the  Professional  Conduct  Committee  to  locate  the  case  if  at  all 
possible.  The  Professional  Conduct  Committee  Can  then  act  on  the 
written  report  of  the  lawyer,  or  a  committee  member  can  lay  a  complaint, 
thereafter  taking  no  further  part  in  the  proceedings. 

The  Director-Ethics  indicated  that  the  Institute  receives  many 
more  calls  than  letters.  He  finds  that  in  many  cases  the  would-be 
complainant  is  reluctant  to  give  even  the  name  of  the  person  complained 
about.  He  also  finds  that  in  many  cases,  when  a  caller  can  be  coaxed 
to  give  the  name,  the  person  implicated  is  not  a  C.A.  or  is  not  a 
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public  accountant  at  all.  The  Institute  staff  will  interview  any 
person  who  wishes  to  complain  about  the  actions  of  any  member,  and  the 
Director-Ethics  indicates  that  the  staff  makes  vigilant  efforts  to 

"coax"  the  complainant  into  reducing  the  complaint  into  writing. 

When  a  written  complaint  is  received,  it  is  first  reviewed  by 
Institute  staff  to  see  if  additional  information  or  documentation  is 
required  before  the  complaint  is  considered  by  the  Professional  Conduct 
Committee.  It  is  normal  practice  to  request  written  authority  from 
the  complainant  to  send  a  copy  of  the  complaint  to  the  accountant 
complained  about  so  that  any  comment  or  explanation  the  accountant 
cares  to  make  can  be  put  before  the  Committee  when  it  considers  the 
matter.  It  is  usual  to  identify  the  complainant  to  the 
accountant  complained  about. 

The  Institute  staff  cannot  on  their  own  close  any  file  which  has 
been  initiated  by  a  written  complaint.  Sometimes  a  complaint  appears 
to  be  founded  upon  a  misinterpretation  of  Institute  Rules,  and  in 
such  cases  the  file  may  be  closed  without  reference  to  the  person 
complained  of  on  the  instructions  of  the  Professional  Conduct  Committee, 
a  subcommittee  of  that  Committee,  or  the  Committee 

chairman.  In  all  other  cases,  the  substance  of  the  complaint  is  trans¬ 
mitted  to  the  person  complained  about  with  an  invitation  to  provide 
such  comments  and  explanations  as  may  be  desirable.  Upon  receipt  of 
explanations,  the  file  is  transmitted  to  the  chairman,  to  a  sub¬ 
committee,  or  to  a  full  committee  of  the  Professional  Conduct  Committee 
to  assess  the  merit  of  the  complaint. 
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If  a  subcommittee  considers  the  complaint  to  be  a  minor  breach  of 
a  "domestic"  rule,  the  member  is  informed  of  any  shortcoming  and  the 
file  is  closed  after  the  subcommittee's  decision  has  been  ratified  by 
the  full  committee.  Decisions  of  the  chairman  and  his  deputy  are  also 
ratified  by  the  Committee,  so  that  the  full  committee  has  the  only  final 
decision  making  power  and  responsibility. 

Matters  judged  to  be  more  substantial  are  referred  to  the  full 
committee  with  a  recommendation  for  further  action.  Further  action 
recommended  is  usually  one  of  the  following  courses: 

1 .  That  the  Committee  require  the  production  of  working 
papers;  or 

2.  That  the  Committee  appoint  one  of  its  members  or  a 
paid  investigator  to  investigate  the  matter  further 
normally  by  interviewing  the  member  accused  and 
inspecting  the  member's  work  in  respect  of  a  number 
of  other  matters;  or 

3.  That  the  member  be  asked  to  attend  a  meeting  of  the 
Committee  to  discuss  the  complaint. 

Express  authority  for  these  courses  is  found  in  by-law  79  of  the 

Institute  By-laws. 

If  the  explanations  given  satisfy  the  Committee  that  the  complaint 
is  without  merit,  the  file  is  closed  subject  to  a  proviso  that  it  may 
be  reopened  if  additional  information  comes  to  the  attention  of  the 
Committee.  In  most  cases,  however,  there  is  some  element  of  validity 
in  the  complaint,  although  it  may  not  be  sufficiently  serious  to 
justify  further  action.  In  these  cases,  the  views  of  the  Committee  are 
made  known  to  the  person  complained  of  thus  effectively  acting  as  a 
warning.  If  the  Committee  feels  that  the  complaint  is  not  sufficiently 
serious  for  charges  to  be  laid  before  the  Discipline  Committee  (i.e.  not 
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affecting  the  public  interest),  it  may  resolve  to  indicate  its  concern 
through  an  informal  admonishment  with  a  warning  not  to  repeat  the 
offence.  When  the  Committee  believes  that  the  actions  of  the  member  are 
more  serious  and  are  matters  affecting  the  public  interest,  it  will 
resolve  to  lay  charges  for  prosecution  before  the  Discipline  Committee. 

The  Director-Ethics  indicates  that  the  Committee  recognizes  the 
"educational  value"  of  its  work,  and  has  a  policy  of  taking  up  all  valid 
complaints,  even  minor  ones,  with  the  member  involved.  He  also  indicated 
that  it  is  through  the  investigations  by  persons  appointed  under  by-law 
79  that  "competence  cases  which  are  referred  for  charges  to  the  Discipline 
Committee  are  normally  caught".  It  should  be  noted,  however,  that  the 
majority  of  "professional  standards  cases"  originally  come  to  the 
Institute's  attention  by  being  reported  by  other  C.A.'s. 

The  Director-Ethics  discussed  the  usual  handling  of  "professional 

standards"  cases.  He  indicated  that  complaints  which  will  eventually  be 

categorized  under  this  heading  are  not  usually  specific,  and  that  they  do 

not  necessarily  entail  harmful  consequences  (such  as  the  non-detection  of 

defalcations,  the  overstatement  of  assets  or  understatement  of  liabilities, 

the  presentation  of  improper  balance  sheets  or  income  statements).  The 

financial  statements  subject  to  a  complaint  may  in  fact  be  correct 

and  fully  informative  even  though  proper  accounting  standards  have  not  been 

applied.  Whether  or  not  this  is  so  does  not  lessen  the  Committee's 

concern  in  such  matters  since  in  the  absence  of  proper  accounting  standards, 

a  member  cannot  satisfy  the  duty  to  obtain  the  necessary  information  and  to 

carry  out  the  auditing  standards  of  the  profession.  The  Professional 

Conduct  Committee  might  still  investigate  a  breach  of  Professional  Standard 
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Rules  in  such  circumstances. 


The  Director-Ethics  also  indicated  that 


120 


exceptions  or  qualifications  to  an  opinion,  or  inadequate  disclosure,  are 
likely  to  generate  "professional  standards"  complaints.  He  said  that 
it  is  usual  practice  to  call  for  the  production  of  members'  working  papers 
in  such  cases.  These  are  examined  and  possibly  discussed  with  the  member 
involved,  and  if  the  complaint  appears  to  have  foundation,  the  Committee 
will  "normally"  authorize  the  appointment  of  a  paid  investigator.  The 
investigator  visits  the  practice  and  reviews  a  sample  of  other  files  of 
the  member  to  see  if  the  deficiencies  in  the  one  file  are  representative 
of  the  standards  of  practice  of  the  member  generally.  The  files  are  chosen 
randomly  by  the  investigator.  The  Committee  recognizes  that  any  member 
may  for  some  reason  fail  to  perform  adequately  on  one  file.  Depending 
on  the  seriousness  of  the  matter,  it  may  be  enough  that  the  member  is  informed 
of  the  shortcomings  and  warned.  Where  the  investigation  reveals  a  pattern 
of  deficiencies  "it  is  probable  that  the  Committee  will  lay  charges  of 

i  o  r 

professional  misconduct". 

The  sanctions  that  have  been  employed  by  the  professional  conduct 
committee  in  the  past  include  informal  admonitions,  referral  of  a  charge 
to  the  Discipline  Committee,  or  a  decision  to  defer  referring  a  charge 
to  the  Discipline  Committee  for  six  months  and  to  inspect  the  accused 
member's  practice  at  the  end  of  six  months  to  see  if  improvement  is  evident. 

In  the  latter  case,  if  improvement  is  detected  at  the  end  of  the  six-month 
period,  a  decision  may  be  made  not  to  refer  the  charge  to  the  discipline 
committee.  While  this  latter  sanction  may  have  been  prevalent  in  the  past, 
the  Director-Ethics  indicates  that  it  is  no  longer  an  expected  course  in 
professional  standards  matters.  He  says  that  in  such  cases  admonitions 
cannot  be  expected  either  and  that  in  these  matters  charges  are  usually 
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referred  to  the  Discipline  Committee,  He  says  that  the  Professional 
Conduct  Committee  has  received  legal  advice  that  it  cannot  order  a 
member  to  be  re-educated  in  any  way, and  in  particular  cannot  order  that 
the  member  complete  some  course  on  pain  of  being  charged  before  the 
Discipline  Committee  should  the  member  fail  to  complete  the  course 
satisfactorily. 

Summaries  of  the  facts  of  all  cases  in  which  the  Professional 
Conduct  Committee  has  decided  to  admonish  a  member  are  reported  in  the 
bi-monthly  publication.  Checkmark.  There  is  no  publicity  at  this 
stage  of  the  name  of  any  person  admonished  by  the  Committee.  The 
Director-Ethics  indicated  that  the  Professional  Conduct  Committee  met 
for  23  days,  276  "man-days"  approximately,  for  the  combined  years 
1975-76.  He  also  indicated  that  these  figures  are  days  of  full 
committee  meetings  and  that  in  addition  there  have  been  ad  hoc 
subcommittees  struck  to  consider  particular  cases  and  to  report. 

The  Professional  Conduct  Committee  also  has  four  standing  sub¬ 
committees  \hich  deal  with  various  categories  of  complaints  and 
their  meetings  are  not  included  in  these  totals.  Similarly,  he 
indicates  that  the  time  spent  by  legal  counsel  and  by  Institute  staff 
is  not  included. 

It  should  also  be  noted  that  the  Professional  Conduct  Committee 
retains  a  continuing  interest  in  matters  that  go  to  the  Discipline 
Committee,  the  Appeal  Committee  and  to  Council.  The  Professional 
Conduct  Committee  must  be  notified  of  the  disposition  of  cases  by  the 
Discipline  Committee  and  by  the  Appeal  Committee,  and  the  Professional 
Conduct  Committee  has  jurisdiction  to  appeal  against  any  finding  or 
order  made  by  the  Discipline  Committee  or  by  the  Appeal  Committee. 

In  at  least  one  case,  the  Appeal  Committee  upheld  an  order  of  expulsion 
made  by  the  Discipline  Committee  but  varied  the  order  in  respect  of 
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publication  of  the  member's  name.  The  Professional  Conduct  Committee 
appealed  this  variation  to  Council.  Council  restored  the  original 

1  96 

order  of  the  Professional  Conduct  Committee  and  required  publication. 

Where  the  Professional  Conduct  Committee  refers  charges  to  the 

Discipline  Committee,  a  formal  hearing  under  the  provisions  of  the 
by-laws  and  The  Statutory  Powers  Procedure  Act  is  held.  The  sanctions 
available  to  the  Committee  at  the  end  of  a  hearing  and  upon  a  finding 
that  the  member  is  guilty  of  a  charge  are  set  out  in  by-law  80(4), 

(reproduced  in  Appendix  III.  In  particular,  the  Committee  has 

power  to  admonish  informally,  to  reprimand,  to  fine,  to  suspend 

on  such  conditions  as  the  Committee  may  determine,  or  to  expel  any  member  from 

membership  in  the  Institute  . 

Expulsion  deprives  the  accountant  of  membership  in  the  Institute 
and  of  the  right  to  use  the  professional  designation  "Chartered 
Accountant"  and  designatory  initials"C. A7 .  Suspension  has  the  same 
effect  as  expulsion  except  that  it  is  for  a  limited  period  of  time 
and  comes  to  an  end  after  expiry  of  the  period  (and  when  any  requirements 
imposed  by  the  Committee  have  been  met).  The  sanction  most  frequently 
imposed  collaterally  to  a  suspension  is  the  requirement  to  complete 
professional  courses  or  examinations.  This  is  a  means  of  bringing 
a  member  who  has  failed  to  comply  with  professional  standards  back  to 
an  acceptable  level  of  performance.  The  subsequent  performance  of 
such  a  member  may  be  monitored  by  the  Professional  Conduct  Committee. 

A  lesser  sanction,  such  as  reprimand,  may  be  employed  by  the  Discipline 

Committee  .  Reprimands  become  a  matter  of  record  in  the 

member's  file.  An  informal  sanction  is  that  of  admonishment:  it  can 
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be  administered  by  the  Discipline  Committee  but  does  not  become  a 

matter  of  record  .  The  purpose  of  sanction  in  the 

disciplinary  process  is  stated  by  the  Institute  to  be:  the  removal 

of  members  unfit  to  be  professional  accountants;  the  redemption  if 

possible  of  those  who  have  failed  to  maintain  professional  standards 

to  a  less  serious  degree;  and  the  education  of  other  members  by 
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disseminating  suitable  publicity  of  actions  taken.  The  Director- 
Ethics  indicated  that  the  Discipline  Committee  usually  publishes  a 
summary  of  each  discipline  matter  and  the  name  of  the  convicted  member 
in  Checkmark .  He  said  that "occasionally"  the  Discipline  Committee 
will  recommend  that  the  name  of  the  member  involved  be  suppressed. 

The  exact  effect  of  the  more  severe  sanctions  which  can  be 
imposed  by  the  Discipline  Committee  should  be  noted.  Neither  suspension  nor 
expulsion  has  any  legal  effect  on  the  ex-membei’s  or  suspended  member’s 
right  to  engage  in  public  accounting.  Whether  or  not  suspension  or 
expulsion  means 'feconomic  death"  the  member  is  theoretically  entitled 
to  practise  as  a  public  accountant  until  sanctioned  by  the  Public 
Accountants  Council.  Table  VIII  presents  available  statistics  on 
the  frequency  with  which  a  member  has  been  disciplined  severely  by 
the  I.C.A.O.  but  permitted  to  retain  a  public  accountant's  licence. 

The  Discipline  Committee  has  power  during  or  after  a  formal 
hearing  to  admonish  informally  members  whether  found  guilty  or  not. 

The  Committee  must  report  forthwith  to  the  Professional  Conduct 
Committee  and  to  Council  the  disposition  of  every  charge  referred  to 
it.  The  Discipline  Committee  has  power  to  assess  the  costs  of  any 
formal  hearing  against  the  member  involved,  and  the  Appeal  Committee 
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and  Council  each  have  similar  powers. 

The  Professional  Conduct  Committee  or  any  member  found  guilty 
of  any  charge  by  the  Discipline  Committee  may  appeal  the 
Discipline  Committee's  findings  or  orders  as  to  penalty  or  publication 
to  the  Appeal  Committee.  The  Appeal  Committee  has  power  to  confirm, 
reject  or  change  any  findings  or  orders  made  by  the  Discipline  Committee 
made  under  the  by-laws, including  those  relating  to  publication. 

A  final  appeal  to  Council  is  also  permitted  whenever  the 
Appeal  Committee  confirms  or  makes  an  order  suspending  a  member  or 
expelling  a  member.  Council  has  the  power  to  confirm,  reject  or 
change  the  findings  and  orders  of  the  Discipline  Committee  and  of 
the  Appeal  Committee  and  to  make  any  order  which  in  its  discretion 
and  nature  of  the  case  or  natural  justice  may  require.  The  appeal 
may  be  by  way  of  a  review  of  any  finding  on  which  an  order  below  was 
based,  or  may  be  a  new  formal  hearing  of  the  whole  or  any  particular 
aspect  of  the  charge.  The  right  to  appeal  in  either  of  these 
fashions  is  also  available  at  the  Appeal  Committee  stage. 

Once  disciplinary  proceedings  are  completed,  the  Institute 
normally  reports  to  the  P.A.C.  about  the  circumstances  leading  up  to 
the  proceedings,  and  frequently  provides  evidence  to  the  P.A.C. 

The  Director-Ethics  indicated  that  the  I.C.A.O.  usually  waits  until 
this  stage  to  report  to  the  P.A.C.,  in  furtherance  of  "natural 
justice".  He  also  indicated  that  professional  standards  generally 
are  the  subject  of  greater  vigilance  by  the  Institute  than  they 
used  to  be.  While  previously  a  member  was  advised  to  use  advisory 
services  and  to  become  active  in  professional  development  where  standards 
were  found  to  be  low  [and  review  some  six  months  later  might  follow), 
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the  Institute  is  now  more  prepared  to  use  discipline  as  a  means  of 
promoting  the  competence  of  its  members. 

The  Discipline  Committee  sat  for  26  days  (118  "man-days"), 
while  the  Appeal  Committee  sat  for  4  days  (18  "man-days") ,  during 
the  two-year  period,  January  1975  through  December  1976. 
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Data  concerning  the  workload  of  the  various  organs  of  the  I.C.A.O. 
disciplinary  system  was  not  provided  to  the  "competence  research 
team"  on  a  case-by-case  basis.  Instead,  aggregate 

information  about  complaints  received  by  the  Institute  and  about  the 
disposition  of  cases  by  the  Professional  Conduct,  Discipline,  and  Appeal 
Committees,  and  by  Council  was  provided. 

Table  IX  (Charts  A,  B,  C,  D  and  E),  presents  data  about  written 
complaints  received  by  the  Institute.  As  indicated,  and  except  to  the 
extent  described  above,  no  information  is  available  concerning  tele¬ 
phone  complaints  or  allegations. 

Table  X  provides  data  concerning  the  workload  of  the  Professional 
Conduct  Committee  during  1975-76  (the  latest  period  available  to  us). 

The  report  of  the  chairman  of  the  Committee,  from  which  this  data 
has  been  extracted  included  the  following  comment  on  the  data  in 
Table  X: 

"The  workload  of  the  Professional  Conduct  Committee 
continued  to  increase  during  the  current  year  --no 
doubt,  at  least  in  part  a  reflection  of  the  increase 
in  complexity  of  the  society  in  which  members  carry 
out  their  professional  activities,  combined  with  the 
increase  in  the  number  of  members  of  the  Institute. 

Eleven  one-day  meetings  were  held  during  the  year 
(compared  to  ten  during  the  previous  year)  at  which  the 
committees  dealt  with  190  separate  matters  (compared  to 
approximately  150  in  the  previous  year)  some  of  which 
required  consideration  at  more  than  one  meeting. 


A  considerable  part  of  the  work  of  the  committee  fulfills 
a  very  valuable  educational  function  for  members.  The 
interpretations  and  opinions  given  in  response  to  requests 
from  members  assist  them  to  gain  an  understanding  of  the 
requirements  of  the  Rules  and  Council  Interpretations.  In 
addition,  in  many  instances,  a  minor  infraction  is  brought 
to  a  member's  attention  in  order  to  make  him  aware  of  the 
nature  of  his  error  and  to  assist  him  to  avoid  a  similar 
action  in  the  future. 
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The  report  of  the  chairman  of  the  Discipline  Committee  for 

1976  included  the  following  notes: 

’’The  committee  held  a  number  of  meetings  --in  which  it 
heard  charges  against  seven  members.  The  decision  of  the 
committee  in  one  case  has  been  appealed  and  not  yet  heard 
before  the  Appeal  Committee.  Therefore,  no  further  detail 
of  this  case  is  given  in  this  report.  In  the  remaining  six 
cases,  the  member  either  pleaded  guilty  or  was  found  guilty 
of  all  or  some  of  the  charges;  the  penalties  imposed,  in 
each  case,  were  considered  appropriate  when  related  to  the 
gravity  of  the  offences  and  the  relative  circumstances. 

One  member  was  expelled,  having  been  found  guilty  of  a 
number  of  charges  including  failure  to  maintain  independence 
as  auditor,  receiving  personal  benefits  in  dealings  with 
clients,  without  the  clients*  knowledge  or  consent, 
associating  himself  with  false  or  misleading  financial 
statements,  expressing  an  opinion  without  obtaining  sufficient 
information  and  failing  to  maintain  requisite  standards  of 
competence.  Publication  of  the  decision  of  the  committee, 
naming  the  member,  was  ordered. 

Two  members  were  found  guilty  of  failing  to  maintain  the 
required  standards  of  competence  and  they  were  reprimanded, 
assessed  costs  of  $1,250  and  $1,500  respectively  and  re¬ 
quired  to  take  and  pass  the  Institute's  modular  course  and 
examination  in  auditing  and  to  complete  certain  of  the 
Institute's  professional  development  courses.  Publication 
of  the  decision  of  the  committee,  naming  the  members,  was 
ordered.  . . . 

[The  other  cases  involved  misconduct  and  advertising 
offences,  unrelated  to  competence] 


Three  cases  are  pending  including  one  carried  over  from 
the  previous  year.  Unfortunately,  it  appears  that  little 
more  can  be  done,  than  is  done  at  present,  to  avoid 
extended  delays  and  adjournments  in  cases  being  brought  to 
hearing.  The  right  of  a  member  to  a  fair  hearing  clearly 
is  of  importance  and  some  delays  may  continue  to  be  en¬ 
countered  because  of  the  difficulties  of  bringing  all  the 
affected  parties  together  at  one  time."  129 

The  only  information  available  about  the  activities  of  the 

Appeal  Committee  is  contained  in  the  1976  report  of  the  Committee 

chairman.  The  report  is  as  follows: 
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"The  committee  met  three  times  during  the  year,  once  to 
consider  procedural  matters  related  to  an  impending 
appeal,  and  on  two  occasions  to  hear  appeals  lodged  by 
members  against  orders  of  the  Discipline  Committee.  In 
the  first  case  the  committee  upheld  the  order  of  expulsion 
made  by  the  Discipline  Committee,  but  varied  the  order  in 
respect  of  the  publication  of  the  member's  name.  The 
Professional  Conduct  Committee  subsequently  appealed  this 
variation  to  Council  and  Council  restored  the  original 
order  of  the  Discipline  Committee.  In  the  second  case 
the  member  appealed  against  the  penalties  imposed  by  the 
Discipline  Committee  and  applied  for  a  new  formal  hearing. 

At  the  new  hearing  before  the  Appeal  Committee  the  member 
pleaded  guilty  to  the  charges  but  made  representations 
concerning  the  order  made  by  the  Discipline  Committee. 

The  Professional  Conduct  Committee  acknowledged  that  there 
were  exceptional  mitigating  circumstances  in  the  case,  a 
view  which  was  concurred  in  by  the  Appeal  Committee.  In 
the  circumstances  the  Appeal  Committee  varied  the  order 
from  a  three  months  suspension  to  a  reprimand,  but 
specified  that  its  ruling  could  not  be  considered  as 
setting  a  precedent ^0 

We  have  no  information  about  the  disciplinary  activities  of 
Council  during  any  part  of  the  1972-77  period  except  for  a  reference  to 
its  allowing  an  appeal  by  the  Professional  Conduct  Committee  from  an 
order  of  the  Appeal  Committee.  As  appeals  to  Council  are  from 
decisions  of  the  Appeal  Committee  and  as  the  Appeal  Committee  sat 
during  only  4  days  (18  man  days)  during  1975-76,  it  is  anticipated 
that  Council's  involvement  will  be  found  to  be  quite  limited. 


TABLE  IX  -  ANALYSIS 

There  are  no  statistics  available  to  indicate 
the  total  number  of  complaints  received  by  telephone  alone  by  the 
Institute.  The  earliest  data  available  to  us  is  in  respect  of  complaints 
received  in  writing  by  Institute  staff  and  in  respect  of  written 
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complaints  laid  before  the  Professional  Conduct  Committee  in  consequence 
of  staff  investigation  or  investigation  by  a  committee  member  as 
described  above.  This  data  is  presented  in  Table  IX. 

Chart  A  of  Table  IX  shows  a  substantial  number  of  complaints  (about 
37  of  an  approximate  total  of  200  complaints  and  about  17.50%  of  the  total 

complaint  load  of  the  Professional  Conduct  Committee),  to  involve 
alleged  failures  to  meet  "professional  standards".  Complaints 
classified  under  this  heading  relate  to  such  matters  as:  deficiencies 
in  auditing;  failure  to  apply  proper  accounting  principles;  failure  to 
obtain  the  minimum  information  required  to  carry  out  auditing 
standards;  stipulating  exceptions  or  qualifications  to  the  opinion 
which  are  sufficiently  material  to  nullify  the  value  of  the  opinion; 
or  generally,  breaches  of  the  standards  set  out  in  Rules  200  to  217 
and  in  Council  Interpretation  (Cl)  206.  This  category  includes 
complaints  relating  to  inadequacies  of  skill  or  knowledge,  and  to 
failures  to  apply  the  skill  or  knowledge  diligently  in  particular 
cases. 

Chart  B  of  Table  IX  indicates  that  while  complaints  are  made  to  the 
Institute  by  clients  (50/200,  or  25%  of  complaints  received,  approximately), 
a  larger  number  of  complaints  is  received  from  other  members  (72/200, 
or  36%  of  complaints  received}  A  substantial  number  of  complaints 
originate  with  Institute  staff  who  discover  alleged  improprieties 
through  newspaper  reports,  through  monitoring  of  relevant  journals, 
and  through  the  occasional  follow-up  of  telephone  complaints  (as 
indicated  above) . 
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However,  as  Chart  C  of  Table  IX  indicates,  complaints  initiated  by 

I.C.A.O.  staff  are  largely  concerned  witii  ethical  matters,  while  most  client 

complaints  involve  ethical  and  business  disputes.  A  not  insignificant 

percentage  of  client  complaints  relates  to  professional  standards; 

but  far  and  away  the  greatest  source  of  professional  standards 

complaints  is  "other  members  of  the  Institute".  The  Director-Ethics 

indicated  that  the  majority  of  complaints  by  members  about  breaches  of 

professional  standards  by  other  members  arise  when  a  new  accountant 

is  reviewing  work  performed  by  a  former  accountant  and  notices  some 
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apparent  deficiency.  Members  who  become  aware  of  such  deficiencies 

are  required  by  the  Rules  of  Conduct  to  report  breaches  to  the 

I.C.A.O.  Rule  211  provides  that: 

"Subject  to  the  provisions  of  Rule  210  [accountant  to 
maintain  confidentiality  unless  acting  under  lawful 
authority  of  Council,  Professional  Conduct  Committee, 

Discipline  Committee  or  Appeal  Committee]  a  member 
shall  bring  to  the  attention  of  the  professional  con¬ 
duct  committee  any  apparent  breach  of  these  rules  or 
any  instance  involving  or  appearing  to  involve  doubt 
as  to  the  competence,  reputation  or  integrity  of  a 
member  ..." 

The  Director-Ethics  noted  that  members  "do  not  like  to  report"  such 

breaches,  but  that,  nevertheless,  they  do  so. 

Chart  D  of  Table  IX  indicates  a  dramatic  overrepresentation  of  sole' 

practitioners  and  members  of  small  and  medium-sized  firms  in  the  complaints 
files  opened.  Accounting  for  roughly  50%  of  members  in  public  practice,  this 

group  accounts  for  about  72%  of  complaints.  The  Director-Ethics  noted 
(and  the  figures  in  Table  XI  Chart  A  appear  to  confirm),  that  these  size- 
groups  are  particularly  overrepresented  in  professional  standards 
complaints.  He  noted  further  that  firm  size  appeared  to  be  the  only 
common  denominator  among  demographics  of  C.A.s  complained  against. 
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It  seems  impossible  to  account  for  this  overrepresentation  of  smaller 

firms  on  the  basis  that  types  of  clients  most  likely  to  complain  are 

concentrated  among  the  smaller  accounting  firms.  Charts  E-l  and  E-2  of  Table 

IX  indicate  that  individuals  (who  are  predicted  above  to  be  more  likely 
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to  complain),  are  concentrated  as  clients  of  small  and  medium-sized 
firms.  However,  Chart  E-3  of  Table  IX  shows  that  "individuals"  as  a 
group,  account  for  a  very  small  proportion  of  fees  earned  by  accountants:  and 
Chart  C  of  Table  IX  indicates  that  clients  are  not  a  major  source  of  pro¬ 
fessional  standards  complaints.  It  appears  either  that  pre-entry  selection 
measures  or  that  intra-firm  educational  and  quality  control  programs  of  larger 

firms  are  more  effective  than  measures  taken  in  smaller  firms,  or  that 
the  likelihood  of  review  by  another  accountant  is  greater  in  small  firms 
than  in  large. 

Chart  A  of  Table  X  describes  the  workload  of  the  Professional 

Conduct  Committee.  It  is  clear  that  much  of  the  time  of  the  23 

days  (276  man-days  minimum)  spent  in  committee  activities  was  taken 
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up  by  matters  other  than  discipline.  The  note  referred  to  above 
gives  further  details  on  the  43  "conduct  and  competence"  matters 
referred  to  in  Chart  A  of  Table  X.  The  note  suggests  that  at  least 
4  of  these  cases  involved  questions  of  professional  standards,  since 
it  is  normally  only  in  such  cases  that  special  investigators  are 
chosen  to  investigate  a  member's  practice.  The  extent  to  which 
incompetence  was  involved  in  the  six  matters  in  which  charges  were 
laid  or  the  seven  matters  in  which  informal  admonishments  were  adminis¬ 
tered  cannot  be  determined  from  Table  A  and  the  accompanying  note. 
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Chart  B  of  Table  IX  indicates  that  of  the  approximately  35 
professional  standards  cases  brought  to  the  attention  of  the  Professional 
Conduct  Committee  in  1975  and  1976,  charges  were  laid  in  about  9  (25%), 
of  the  cases.  Fully  25%  of  the  cases  await  disposition  and  charges  can 
be  expected  to  result  in  some  of  these  matters.  The  Committee  pointed 
out  errors  in  about  5  cases  (12.9%)  and  in  about  5  other  cases  (12.9%) 
admonished  the  member  involved,  fulfilling  the  educational  function  re¬ 
ferred  to  in  the  Professional  Conduct  Committee  chairman's  report. 

Notes  of  the  circumstances  leading  to  these  admonishments  would 
have  been  published  in  Checkmark  if  normal  I.C.A.O.  procedures  were 
followed.  Thus  in  about  two- thirds  of  the  professional  standards 
cases  disposed  of  by  the  Committee,  some  fault  was  found  with  the 
accused  member's  work,  and  advice,  or  reference  for  further  disciplinary 
action  followed.  These  figures  suggest  that  the  inputs  into 
Professional  Conduct  Committee  activities  are  rather  selective  and 
involve  "mostly"  cases  where  a  member  has  performed  deficiently. 

This  inference  is  confirmed  by  the  Director-Ethics  who  noted  that, 

"in  most  cases  . . .  there  is  some  element  of  validity  in  the  complaint 
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although  it  may  not  be  sufficiently  serious  to  justify  further  action". 
This  is  to  be  expected  where  the  main  source  of  competence  complaints 
is  "other  members",  and  where  client  sophistication  can  be  expected 
to  be  higher  than  in  professions  serving  large  individual  client 
populations. 
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Activity  of  the  Discipline  Committee  for  the  period  January  1972 
to  December  1976  is  illustrated  in  Chart  A  of  Table  XI.  The  data 
reveal  that  over  half  of  the  matters  considered  by  the  Committee 
(17  of  30),  are  concerned  directly  with  failures  to  perform  up  to 
acceptable  professional  standards  levels.  Normally,  in  such  cases, 
the  Discipline  Committee  suspends  the  Institute  membership  of  the 
accused  accountant  and  imposes  a  mandatory  professional  development 
requirement  as  a  condition  of  reinstatement,  or  reprimands  and  requires 
the  member  to  satisfy  a  professional  development  requirement. 

Occasionally,  a  member  will  be  expelled  for  failing  to  meet  Institute 
standards . 

There  appear  to  be  no  common  demographic  features  among  those 
disciplined  for  standards  deficiencies  except  for  a  striking  over¬ 
representation  of  sole  practitioners  and  accountants  practising  in 
small  and  medium-sized  firms  (at  least  15  of  the  17  cases),  and  an 
underrepresentation  of  very  recently  qualified  members.  It  appears  that 
the  problem  of  failure  to  meet  standards  is  that  of  the  marginal 
professional,  serving  smaller  clients  and  attempting  to  profit  on 
lower  fees  by  reducing  the  quality  of  service. 

The  five-year  figures  of  Chart  A  of  Table  XI  are  confirmed  by  the  two- 
year  data  in  Chart  B.  About  50%  of  the  Committee  workload  involves 
professional  standards  although  an  exceptional  number  of  these  cases 
originated  with  client  complaints.  The  complaint  originating  with 
the  Law  Society  was  likely  registered  in  pursuance  of  an  agreement  between 
the  Law  Society  and  the  Institute  to  refer  all  cases  of  accounting 
failures  found  by  the  Law  Society  to  the  I.C.A.O. 
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A  full  range  of  sanctions  was  imposed  on  members  in  these  cases. 
Detailed  case-by-case  information  is  available  only  from  secondary 
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sources.  The  1976  report  of  the  chairman  of  the  Discipline  Committee 
describes  some  typical  incompetence  cases  and  indicates  the  imposition 
of  penalties  of  expulsion,  or  suspension  with  re-education  together 
with  publication  of  the  decision  naming  the  member  sanctioned.  This 
pattern  is  confirmed  by  examination  of  the  reports  of  individual 
cases  before  the  P.A.C.  (Table  XII).  Cases  5,  7,  8,  9  and  13  involved 
discipline  by  the  P.A.C.  of  C.A.'s  who  had  been  suspended  and  ordered 
to  be  re-educated  by  the  I.C.A.O.  Case  18(a)  describes  a  situation 
in  which  the  Institute  member  had  been  expelled  for  failure  to 
maintain  Institute  standards. 

(e)  DISCIPLINE  BY  THE  I.C.A.O.:  GENERAL  ANALYSIS 

The  importance  of  the  ability  and  willingness  of  the  I.C.A.O. 

(and,  in  particular  the  Professional  Conduct  Committee),  to  appoint 

investigators  to  inspect  generally  the  practice  of  members  against 

whom  competence  complaints  containing  any  apparent  degree  of  credibility 

have  been  received,  should  not  be  underestimated.  The  Director-Ethics 

estimates  that  in  about  "two-thirds  of  the  cases  (21  in  number)", 

before  the  Professional  Conduct  Committee  in  the  years  1975  and  1976, 

and  involving  professional  standards,  investigators  were  appointed  to 
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examine  a  number  of  representative  files  of  the  accused  member. 

It  is  usually  upon  the  evidence  of  these  investigators  that  a 
conviction  in  respect  of  breach  of  standards  is  established  before 
the  Discipline  Committee. 
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The  Institute's  discipline  system  has  attempted  to  overcome 
several  of  the  constraints  on  discipline  as  a  means  of  controlling 
incompetence,  and  is  likely  to  have  a  significant  impact 
on  the  competence  of  members.  The  Institute  has  attempted  to  use 
discipline  for  this  purpose  for  some  time,  though  recently  it  has 
become  more  aggressive:  charges  are  now  laid  by  the  Professional 
Conduct  Committee  in  cases  in  which  in  the  past,  the  member  would  have 
been  warned  and  perhaps  reinspected  six  months  or  a  year  later. 

The  Institute  is  actively  interested  in  receiving  and  pursuing 
complaints  of  incompetence.  It  makes  use  of  "negligence"  complaints 
(despite  recognizing  that  a  member  might  perform  poorly  for  one 
client  and  that  discipline  should  not  necessarily  follow  in  such  a 
case],  by  investigating  the  practice  of  the  member  generally  when  the 
C.A.'s  competence  is  impugned  in  a  single  complaint.  The  Institute 
uses  complaints  as  a  "springboard"  from  which  to  conduct 
selected  reviews  of  the  practices  of  these  members  about  whom  some 
doubt  has  been  expressed. 

The  I.C.A.O.'s  performance  is  assisted  in  a  number  of  ways. 

First,  other  members  do  complain.  The  utility  of  such  complaints 
is  clear  from  the  high  conviction  rate  of  those  reported  by  other 
members.  Secondly,  many  accounting  clients  are  fairly  sophisticated 
and  therefore  (at  least  to  some  extent)  are  able  to  recognize  apparently 
poor  performance.  Very  few  complaints  are  totally  without  merit, 
and  investigation  of  complaints  is  not  generally  wasteful  as  it  is 
more  likely  to  be  where  dissatisfied  and  unsophisticated  individual 
clients  complain.  The  discipline  system,  insofar  as  it  affects 
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competence,  is  manageable.  As  well,  the  I.C.A.O.  burden  appears  to 
be  lightened  by  the  existence  of  accounting  standards  endorsed  by  the 
Canadian  Institute  of  Chartered  Accountants  (C.I.C.A.),  and  by  widespread 
agreement  on  generally  accepted  accounting  principles.  The  evidence 
on  this  is  inconclusive.  In  many  cases,  the  member's  performance  has 
departed  dramatically  from  that  expected  of  a  "reasonably  competent 
accountant"  and  reference  to  more  particular  standards  is  unnecessary. 

In  other  cases,  where  there  is  a  real  dispute  over  what  standard 
should  be  applied,  the  Discipline  Committee  (or  other  body,  where  the 
matter  goes  further),  hears  evidence  about  standards,  and  establishes 
the  appropriate  standard  on  the  basis  of  that  evidence.  Such  cases 
usually  involve  conflict  between  the  standard  suggested  by  the 
investigator  appointed  by  the  Professional  Conduct  Committee,  and  the 
accused  member.  It  should  be  noted  that  all  standards  employed  by 
the  Institute  admit  of  flexibility  where  the  C.A.  involved  can 
justify  a  departure  from  normal  practice.  Application  of  the 
"normally  expected  practice"  test  appears  practical,  and  has  produced 
a  significant  number  of  convictions  even  in  the  face  of  contests  over 
what  can  be  "normally  expected". 

The  institutional  design  of  the  discipline  system  of  the  I.C.A.O. 
is  also  conducive  to  effective  handling  of  competence  matters. 

Carriage  of  all  aspects  of  such  matters  is  given  to  the  Professional 
Conduct  Committee  from  the  beginning.  No  file  is  closed  without 
reference  to  a  member  of  the  Committee.  The  Committee  is  active  in 
attempting  to  "educate"  members  involved  in  minor  problems.  It 
retains  control  over  proceedings  to  the  extent  of  being  able  to  appeal 
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decisions  of  the  Discipline  and  Appeal  Committees.  As  the  Professional 
Conduct  Committee  is  the  centre  of  experience  with  and  knowledge  of  the 
incompetence  problems  that  are  arising  Call  written  complaints  received 
by  the  I.C.A.O.  are  considered  by  this  Committee:  there  is  no  prior"filtering" 
by  the  administrative  staff) ,  it  is  best  able  to  assess  the  need  for  deterrence 
or  aggressive  nandiing  of  particular  problems  and  to  assess  the  importance  of 
the  publicity  of  a  "hard  Institute  line" on  particular  problems.  Where 
the  superior  committees  do  not  share  its  views  on  these  issues,  it  is 
able  to  press  those  views  to  a  higher  level  and  ultimately  to  Council. 

As  well,  the  panel  size  of  the  Discipline  Committee  on  its  usual 
sittings  is  conducive  to  flexibility  of  sanctions.  The  full 
Committee  normally  sits  in  panels  of  seven  or  eight.  Agreement  on 
a  re-education  requirement  is  more  likely  to  be  achieved  in  such 
groups  than  in  a  sanction-imposing  body  which  consists  of  forty  or 
fifty  members.  Moreover,  although  both  misconduct  and  incompe¬ 
tence  matters  are  handled  by  the  same  committees,  the  involvement  of 
the  ultimate  governing  body  (Council)  is  limited  to  cases  of  only 
the  most  serious  gravity  (in  terms  of  sanction) .  Most  of  the  compe¬ 
tence  matters,  which  lead  to  conditional  suspension  or  admonishment 
with  a  re-education  requirement,  are  resolved  finally  by  the 
Discipline  Committee.  The  limited  involvement  of  Council  also  has 
the  effect  of  leaving  the  power  to  decide  on  sanctions  in  the  hands 
of  those  bodies  with  the  most  experience  and  involvement  in  the 
problems  of  incompetence  that  appear  with  practitioners. 


138 


The  Institute  attempts  to  get  educational  value  from  its  dis¬ 
ciplinary  proceedings.  As  well  as  attempting  to  rehabilitate  individuals, 
discipline  is  used  to  stimulate  broader  concern  with  competence  throughout 
the  profession.  The  guiding  policy  is  "as  much  publication  as  possible". 
Although  it  is  appreciated  that  publication  of  an  individual's  identity 
may  amount  to  unduly  harsh  sanctioning  of  a  minor  transgression,  the 
Institute  attempts  to  get  the  maximum  benefit  from  disciplining  a  particular 
C.A.  by  at  least  publishing  the  circumstances  of  the  incompetent  perfor¬ 
mance  and  the  sanction  imposed,  in  Checkmark,  once  the  disciplinary 
proceedings  have  been  concluded  in  particular  cases.  The  reports  of 
committee  chairmen  published  annually  (and  to  which  reference  was  made 
above),  operate  as  another  means  of  reminding  practitioners  of  the 
Institute's  concern. 

On  the  other  hand,  apart  from  the  reporting  in  Checkmark,  a 

professional  accountant's  journal,  there  is  no  demonstration  or  guarantee 

to  the  public  of  the  Institute's  concern  with  competence.  There  is  no 

periodic  reporting  to  any  public  body  of  the  disposition  of  cases  before 

the  discipline  mechanism.  There  is  currently  no  lay  involvement  in  the 

disciplinary  system  although  it  appears  that  the  Institute  has  jurisdiction 
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to  include  lay  persons  should  it  see  fit. 

Greater  public  awareness  of  the  system's  potential  might  produce 

more  public  inputs  into  it.  The  Executive-Director  of  the  Institute 

notes  that,  "no  formal  advertising  is  carried  out  to  inform  the  public 

to  lay  complaints;  the  private  resources  of  the  Institute  could  not 

sustain  such  a  campaign,  and  no  widespread  problem  is  apparent  to 
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make  such  a  program  necessary  ...". 


139  - 


It  is  impossible  to  comment  upon  the  extent  to  which  there  is 
a  competence  problem  in  the  profession,  but  the  Professional 
Organizations  Committee's  survey  of  clients  of  accounting  services 
(Accounting  Client  Survey)  makes  clear  that  many  prospective 
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complainants  are  unaware  of  the  Institute's  concern  with  discipline  or  do 

not  choose  to  approach  the  Institute.  A  significant  number  of  clients  had 

difficulties  with  their  C.A.'s.  Some  of  these  matters  involved  competence. 

While  clients  in  the  sample  canvassed  in  the  Accounting  Client  Survey  changed 

firms,  changed  accountants  within  firms,  or  reviewed  the  matter  with  a 

senior  partner  of  the  accounting  firm,  no  client  approached  any  outside 

body  which  deals  with  complaints.  Very  few  clients  were  aware  of  the  Fees 
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Mediation  Service  of  the  Institute.  It  is  unknown  what  effect  advertising 
or  publicity  of  Institute  disciplinary  activity  would  have  on  reporting 
by  the  (fairly  sophisticated)  clients  of  accountants  in  public  practice. 

The  Institute's  discipline  system  presents  less  risks  than  that  of 
the  Law  Society  that  complainants  will  be  dissatisfied  with  the  consider¬ 
ation  given  to  their  complaints  by  the  discipline  agency.  The  Institute  does 
not  decline  jurisdiction  over  a  wide  range  of  complaints  received  as 
does  the  Law  Society.  Though  purely  fees  complaints  are  rejected,  preliminary 
investigation  is  undertaken  to  assure  that  there  is  no  quality  component 
to  the  client's  expressed  dissatisfaction. 

The  Institute  operates  under  some  other  input  constraints. 

The  Director-Ethics  indicated  that  insurers  of  members  do  not  report 

instances  of  claims  against  members  to  the  I.C.A.O.  (The  reasons  for  this 
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position  are  discussed  in  the  civil  liability  paper.  )  He  reported 
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however,  that  the  I.C.A.O.  had  not  as  yet  made  any  concerted  effort  to 
obtain  information  from  insurers.  Similarly  no  concerted  effort  has 
been  made  to  encourage  banks  or  securities  commissions  [which  are  in  ideal 
positions  to  recognize  poor  performance)  to  report  instances  of 
perceived  incompetence  to  the  Institute.  Officials  of  relevant  taxation 
departments  do  not  report  to  the  Institute,  although  a  client  might  do 

so  where  a  taxation  department  rejected  the  client's  position  because  of 
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accounting  deficiencies. 

Attempts  could  be  made  to  stimulate  these  sources  by  persuasion  or 

by  legislative  change.  Instead,  the  Institute  is  leaning  towards 

mandatory  professional  inspection  [peer  review)  as  a  more  effective  means 
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of  ensuring  competence  and  of  providing  disciplinary  inputs.  This 
technique  would  permit  universal  access  to  practices  although  concentration 
might  be  upon  high-risk  groups  [as  identified  by  discipline  and  civil 
liability  histories)  at  first.  The  beneficial  results  that  could  be 
expected  from  this  approach  are  suggested  by  the  significant  results 
attained  in  discipline  from  the  limited  practice  inspections  undertaken 
currently  when  complaints  are  received  about  a  member's  practice.  Practice 
inspection  avoids  many  of  the  constraints  on  discipline  identified  in 
Part  B  above.  The  adoption  of  a  practice  inspection  program  might  change 
significantly  any  comments  or  recommendations 

the  P.O.C.  might  make  about  the  efficacy  of  the  I.C.A.O.  discipline  system. 

Two  further  features  of  the  present  system  should  be  noted. 

First,  although  the  I.C.A.O.  appears  keenly  aware  of  the  educational 
and  quality  control  functions  of  discipline  it  has  not  in  the  past 
used  its  discipline  or  complaints  history  as  an  input  into  designing 
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the  content  of  continuing  education  courses  to  be  offered  annually. 

The  I.C.A.O.  notes  that  many  of  the  basic  accounting  courses  are 
adequate  to  meet  deficiencies  perceived  through  discipline  and  that, 
in  any  event,  appropriate  courses  would  not  be  popular,  and  therefore 
would  be  underattended  while  continuing  education  remains  voluntary. 
The  policy  might  change  once  the  results  of  a  current  experiment  in 
monitoring  continuing  education  have  been  evaluated. 143 

Secondly  the  late  reporting  of  apparent  incompetence  by  the 

I.C.A.O.  to  the  P.A.C.  should  be  noted.  The  P.A.C.  has  very  limited 

investigative  capacities  and  relies  heavily  on  Institute-generated 

evidence  in  P.A.C.  proceedings  against  public  accountants.  Because 

the  I.C.A.O.  does  not  report  to  the  P.A.C.  until  I.C.A.O.  proceedings 

have  been  completed,  a  C.A.  disciplined  by  the  I.C.A.O.  is  frequently 

not  sanctioned  by  the  P.A.C.  until  substantially  later.  Such  C.A.s 

retain  their  public  accountants'  licences  in  the  interim  and  as  well, 

discipline  by  the  P.A.C.  may  be  inappropriate:  by  the  time  the  matter 

has  been  considered  there,  a  substantial  portion  of  the  I.C.A.O. 

"sentence"  has  frequently  been  served.  The  net  effect  of  limited 

P.A.C.  resources  and  late  I.C.A.O.  reporting  is  to  transfer  de  facto 
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disciplinary  jurisdiction  over  C.A.  licensees  to  the  I.C.A.O. 
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III.  DISCIPLINE  BY  THE  PUBLIC  ACCOUNTANTS  COUNCIL  FOR  THE  PROVINCE  OF  ONTARIO 

(a)  INTRODUCTION 

The  Public  Accountants  Council  for  the  Province  of  Ontario  exercises 

disciplinary  jurisdiction  over  public  accountants  by  virtue  of  its 

licensing  and  licence-revocation  powers.  The  revocation  of  a  licence  has 

the  effect  of  preventing  former  licensees  from  using  the  title  "Public 

Accountant",  or  from  practising  or  holding  themselves  out  to  be  practising 
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as  public  accountants.  The  Council  itself  is  composed  of  15  elected 
members  (12  elected  from  among  the  licensed  members  of  the  ICAO  and  3 
elected  from  among  the  body  of  non-ICAO  licensed  public  accountants),  and 
is  fully  described  in  the  "History  and  Organization  of  the  Accounting 
Profession".  Information  about  Council  disciplinary 

activity  was  obtained  from  the  "History  and  Organization  of  the  Accounting 
Profession";  from  interviews  by  Steven  Wilson  and  myself  with  the 
Council  Registrar,  Clifford  Doughty;  from  the  Accounting  Client  Survey 
(Janet  Myers);  and  from  examination  by  Steven  Wilson  of  Council  files 
on  persons  disciplined  by  the  Council  during  the  period  January  1,  1975  - 
August  5,  1977. 

(b)  OUTLINE  OF  DISCIPLINE  SYSTEM 

The  legislative  framework  for  Council  activity  is  established  by 
The  Public  Accountancy  Act  and  by  the  Regulations  made  under  the  Act  (which 
include  as  Regulation  8,  the  Rules  of  Professional  Conduct  of  the  P.A.C.). 

Three  bodies  participate  in  P.A.C.  discipline.  The  administrative 
staff  which  consists  of  a  Registrar  and  three  stenographers  and  is  respon¬ 
sible  for  receipt  of  complaints  and  investigation  of  them;  the 
Enforcement  Committee  which  consists  of  a  Chairman  and  four  members  of 
Council  and  considers  whether  or  not  complaints  laid  before  it  should 
be  laid  before  Council;  and  the  Council  itself,  which  holds  formal 
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hearings  to  decide  whether  or  not  charges  laid  before  it  have  been 
established  and  to  determine  the  appropriate  sanctions. 

The  disciplinary  mechanism  of  the  P.A.C.  is  estimated  by  the 
Registrar  to  expend  about  15-25%  of  the  expense  budget  each  year. 
Accepting  these  figures,  and  based  on  the  April  30,  1977  year-end 
expenditures  of  $139,416,  discipline  cost  the  P.A.C.  between  $20,000 
and  $35,000.  These  figures  would  include  much  of  the  $11,535  desig¬ 
nated  as  professional  fees  expended  (in  the  1977  statement),  some 
portion  of  $59,401  expended  on  salaries,  and  various  sundry  expendi¬ 
tures.  The  Registrar  and  three  stenographers  involved  in  discipline 
comprise  the  entire  P.A.C.  staff  and  their  duties  include  many  matters 
other  than  discipline.  Expenditure  on  discipline  per  P.A.C.  licensee 
in  1976-77  can  be  estimated  to  be  between  $4  and  $7  annually,  based  on 
membership  of  5,805  licensees.  The  licence  fee  is  $25  per  member  and 
licence  fees  generated  $145,315  in  revenue  to  the  P.A.C.  in  1976-77. 

(c)  JURISDICTION 

The  P.A.C.  has  disciplinary  jurisdiction  over  licensees  who  have 
been  guilty  of  "conduct  disgraceful  to  [the  licensee]  in  his  capacity 
as  a  public  accountant"  (s.  18).  The  notion  of  "conduct  disgraceful" 
is  expanded  by  the  Rules  of  Professional  Conduct  which  elaborate 
specific  matters  which  will  be  taken  into  account  in  determining 
whether  or  not  a  licensee  has  been  guilty  of  "conduct  disgraceful". 

The  Rules  are  modelled  upon,  and  appear  to  be  an  abbreviated  form  of 
those  of  the  I.C.A.O. 

The  P.A.C.  regards  its  jurisdiction  as  quite  broad  under  the 
disgraceful  conduct"  rubric.  In  particular,  it  has  taken  juris¬ 
diction  over  and  imposed  sanctions  upon  licensees  who  have  demonstrated 
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incompetence  by  failing  to  meet  proper  accounting  standards.  Never¬ 
theless,  the  Council  takes  no  jurisdiction  over  fees  disputes.  As 
these  normally  involve  C.As.,  complainants  are  usually  referred  to 
the  I.C.A.O.  Fees  Mediation  Service. 

(d)  DISCIPLINE  BY  THE  P.A.C. 

The  P.A.C.  discipline  system  is  described  graphically  in 
Figure  VI. 
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Complaints  are  received  by  telephone  and  by  letter.  Telephone 
callers  are  put  through  to  the  Registrar  who  discusses  the  matter  with 
them.  He  asks  complainants  to  reduce  their  complaints  to  writing. 

The  P.A.C.  will  not  act  upon  other  than  written  complaints.  No  records 
are  kept  of  telephone  calls  which  do  not  produce  a  written  complaint, 
but  the  Registrar  confirmed  that  the  writing  requirement  did  deter  some 
callers.  The  Registrar  advises  fees  complainants  to  contact  the  Fees 
Mediation  Service  of  the  I.C.A.O.,  when  the  fees  matter  concerns  a 
C.A.  (it  usually  does).  Most  complaints  are  made  by  the  I.C.A.O.  or 
by  other  licensees:  very  few  (the  Registrar  estimates  10-15%),  are 
registered  by  members  of  the  public.  It  should  be  noted  that  the  Registrar 
normally  informs  the  relevant  professional  accounting  association 
(usually  the  I.C.A.O.),  when  a  complaint  which  might  be  of  interest  to 
the  association  is  received  by  the  P.A.C.  (Table  XII  below  suggests  that 
the  I.C.A.O.  at  least  is  normally  aware  of  the  matter  before  the  P.A.C. 
becomes  apprised  of  it.) 

The  "vast  majority  of  complaints"  over  which  jurisdiction  is 
taken  are  resolved  by  the  Registrar  himself  through  informal  means. 

Letters  or  telephone  calls  to  the  accused  licensee  usually  produce  the 
appropriate  response.  Where  the  matter  is  not  serious,  the  Registrar 
will  not  send  the  complainant's  letter  to  the  accused  practitioner. 
Generally  the  Registrar  is  reluctant  to  divulge  the  identity  of 

complainants  if  he  can  avoid  it.  In  more  serious  matters,  the 
Registrar  seeks  the  permission  of  the  complainant  to  pass  the  letter 
on  to  the  practitioner  for  reply.  The  Registrar  resolves  complaints, 
about  "sloppy  work"  himself.  He  indicated  that  "as  you  are  placing 
the  licensee's  livelihood  in  jeopardy"  in  further  proceedings,  he  would 
be  unlikely  to  refer  such  matters  on  to  Council. 
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If  any  investigation  beyond  an  exchange  of  letters  with  the 

accused  practitioner  is  required,  it  is  performed  by  the  Registrar 

himself,  with  the  assistance  of  counsel  to  the  P.A.C.  The  P.A.C.  was 

described  by  the  Registrar  as  a  "one-man  -  three  secretary  operation". 

He  indicated  that  he  is  frequently  unable  to  investigate  matters  that 

come  to  his  attention.  Although  proposals  for  programs  to  provide 

investigative  assistance  to  the  Registrar  [Assistant  Registrar,  part- 

time  or  contract  private  investigators),  have  been  made  from  time  to 

time,  financial  limitations  have  prevented  their  implementation.  It 

should  be  noted  that  the  Registrar  is  the  sole  investigator  not  only  in 

respect  of  discipline  matters,  but  also  in  respect  of  enforcement  of 

the  Act  against  non-licensees.  In  the  period  January  31,  1975  through 

July  11,  1977,  50  enforcement  matters  were  handled  by  the  Enforcement 

Committee  of  the  P.A.C.  while  in  the  period  January  1,  1975  through 
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August  5,  1977,  20  disciplinary  matters  reached  this  body. 

The  authority  of  the  Registrar,  or  indeed  of  any  other  level  of 
the  P.A.C.  to  conduct  extensive  investigations  of  the  competence  of 
licensees  is  unclear.  While  s.  18(3)  authorizes  "enquiries"  to  be 
held  where  ordered  by  Council  (where  it  appears  to  Council  that  a 
licensee  has  been  guilty  of  "disgraceful  conduct"),  it  is  not  certain 
if  the  enquiry  referred  to  is  a  preliminary  investigation  or  is  the 
hearing  to  be  held  where  Council  proposes  to  revoke  a  licence  under 
S.  18(1) (d).  It  appears  to  refer  to  the  latter  with  the  result  that  only 
such  investigation  as  the  licensee  permits  can  be  undertaken. 
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In  any  event,  most  of  the  evidence  in  disciplinary  proceedings  against 
licensees  is  usually  provided  by  the  complainant.  In  particular,  the 
I.C.A.O.,  the  most  significant  source  of  competence  complaints,  normally 
makes  available  to  the  P.A.C.  the  evidence  used  against  C.A.  licensees 
in  the  (usually  antecedent)  I.C.A.O.  disciplinary  proceedings. 

Where  the  Registrar  regards  the  matter  as  serious  enough  to 
proceed  further,  it  is  laid  before  the  Enforcement  Committee.  The 
Committee  considers  the  matter,  often  interviewing  the  complainant 
and  occasionally  the  accused  licensee.  If  it  feels  that  the  matter 
merits  it,  the  Enforcement  Committee  recommends  that  a  charge  of 
disgraceful  conduct  be  heard  by  Council. 

The  Enforcement  Committee  has  no  authority  to  impose  sanctions  of 
any  kind.  Financial  constraints  have  hampered  its  operations  and  it 
met  only  about  three  times  (1  day  each) ,  in  1976,  one  time  (1  day)  in 
1977,  and  one  time  (1  day),  in  1978  (although  it  may  meet  once  again 
this  year) .  There  were  no  Enforcement  Committee  meetings  between 
January  30,  1976  and  January  14,  1977.  The  prolonged  delays  in 
consideration  of  complaints  such  as  those  in  cases  17  and  18  on  Table  XII 
(below),  are  attributable  to  the  infrequency  of  Enforcement  Committee 
meetings.  The  problem  in  proceeding  more  quickly  appears  to  be  the 
P.A.C. 's  limited  capacity  to  finance  more  vigorous  activity. 

Where  the  Enforcement  Committee  is  satisfied  with  the  licensee's 
explanation,  or  where  less  serious  matters  are  involved,  the  Enforcement 
Committee  directs  the  Registrar  to  inform  the  complainant  to  sue 
civilly  or  to  complain  to  the  appropriate  voluntary  association,  normally 
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the  I.C.A.O.  If  the  matter  is  believed  to  be  more  serious,  a  charge 

is  laid  before  Council  where  a  formal  hearing  complying  with  the  require 

ments  of  The  Statutory  Powers  Procedure  Act  is  conducted.  Where  the 

licensee  is  found  to  have  been  guilty  of  "conduct  disgraceful  to  him  in 

his  capacity  as  a  public  accountant",  the  only  express  powers  given  to 

Council  are  to  revoke  the  public  accountant's  licence  or  to  decline  to 

revoke  the  licence.  However,  Council  has  found  that  in  some  cases, 

suspensions  or  reprimands  are  more  appropriate  sanctions.  Council  has 

imposed  such  sanctions  on  the  advice  of  counsel  that  the  power  to  revoke 

implicitly  includes  the  power  to  impose  any  sanction  short  of  revocation 

In  some  cases.  Council  has  accepted  an  accused's  undertaking  to  pass 

one  or  more  professional  development  courses  as  a  condition  of  not 

revoking  the  licence.  In  the  one  litigated  case  that  raised  the  issue 

of  Council's  sanction  powers,  the  point  was  not  resolved  clearly, 

although  the  P.A.C.  believes  that  its  power  to  suspend  was  implicitly 

148 

recognized  by  the  decision.  There  is  an  appeal  to  the  Courts  from 
any  decision  of  Council  revoking  a  licence. 

Council  is  required  to  meet  once  in  every  three  months,  but  it 
normally  meets  on  a  minimum  of  six  occasions  annually,  and  occasionally 
it  may  meet  nine  or  ten  times  in  a  year  "depending  on  disciplinary 
matters".  There  is  no  lay  participation  in  any  part  of  the  disciplinary 
procedure,  nor  does  the  Act  allow  for  such  participation  (although  the 
Registrar  regards  his  participation  and  that  of  counsel  to  the  P.A.C. 
as  lay  participation:  neither  are  licensed  public  accountants). 

The  Enforcement  Committee  publishes  a  short  report  each  year  in 
the  annual  report  of  the  P.A.C.  The  report  notes  the  number  of  cases 
considered  by  the  Committee  and  their  ultimate  disposition.  Details 
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of  the  cases  are  not  provided  except  that  the  section  number  of  the 
section  of  the  Act  involved  is  cited.  Names  of  parties  sanctioned  are 
published  only  where  the  sanction  imposed  is  revocation  of  a  licence. 

The  annual  report  is  sent  to  all  licensees,  all  professional  accounting 
bodies  and  to  the  Attorney-General.  Whenever  any  sanction  is  imposed 
(from  reprimand  through  licence  revocation),  a  note  is  made  in  the  file 
of  the  licensee  sanctioned,  and  subsequent  complaints  are  considered 
in  light  of  the  earlier  P.A.C.  disciplinary  history.  Moreover,  the 
Registrar  noted  that  the  Enforcement  Committee  might  tell  him  to  "keep 
an  eye  on  a  person  . . .  and  if  . . .  Jthe  Registrar]  ...  is  in  the  area  he 
will  ask  if  the  person  is  acting  in  a  fit  and  proper  manner  . . .  and  . . . 
if  not,  he'll  start  a  new  case  against  the  person  ...  the  problem  here  is 
again  one  of  limited  staff".  The  report  of  the  Enforcement  Committee 
for  the  year  ended  April  30,  1977  was  as  follows: 

During  the  past  year  the  committee  dealt  with  seven 
complaints  against  licensees  and  twenty-eight  against 
non-licensees. 

Licensees : 

Two  complaints  were  closed,  the  committee  being 
satisfied  with  the  explanations  received,  Two  other 
complaints  were  deferred  pending  receipt  of  further  in¬ 
formation.  The  remaining  complaints  were  referred  to 
Council  for  appropriate  action  under  Section  18  of  the 
Act.  In  one  case,  the  licensee,  on  inquiry  was  found 
guilty  under  Section  18(1) (d)  but,  in  consideration  of 
all  the  circumstances,  Council  determined  that  his  licence 
not  be  revoked.  In  the  remaining  two  cases  Council,  after 
examining  the  evidence  presented  to  it,  served  notices  of 
intention  to  revoke  these  licenses  pursuant  to  Section  18(2) 
of  the  Act.  A  hearing  in  one  case  was  adjourned  pending 
disposition  of  a  motion  in  the  Supreme  Court  of  Ontario 
for  an  order  prohibiting  Council  from  revoking  the  licence. 

In  the  other  case  the  licensee  did  not  respond  to  the  notice 
served  on  him  and,  after  considering  the  evidence  presented 
to  Council,  it  was  unanimously  resolved  that  the  licence  of 
Mr.  Peter  Mitchell  Miller  of  Toronto  be  revoked. 
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Non-Licensees : 

After  considering  all  of  the  evidence  presented  in 
respect  of  the  twenty-eight  complaints  against  non-licensees, 
most  of  which  were  minor  in  nature,  the  committee  recommen¬ 
ded  that  twenty-three  of  the  complaints  be  closed  as  it 
appeared  that  satisfactory  co-operation  from  the  concerned 
individuals  had  been  obtained.  Charges  under  Section  24(1) (a) 
and  (b)  were  laid  against  an  unlicensed  person.  The  trial 
in  the  Provincial  Court  in  this  case  is  pending.  The 
remaining  four  complaints  were  deferred  as  further  information 
was  required  before  a  decision  could  be  made  by  the  committee. 

The  standards  applied  by  the  P.A.C.  throughout  its  discipline  system 

are  those  of  the  I.C.A.O.  and  C.I.C.A.,  applied  in  the  same  way  as  they 

are  applied  by  the  I.C.A.O. 

With  the  assistance  of  the  Registrar,  Steven  Wilson  of  the  Professional 
Organizations  Committee  staff  was  permitted  to  compile  information  about 
individual  cases  that  reached  the  Enforcement  Committee  between  January  1,  197 
and  August  5,  1977.  This  data  has  been  transcribed  and  appears  on  Table  XII. 
It  should  be  emphasized  that  the  Table  contains  no  information  about  cases  in 
which  a  complainant  refused  to  reduce  the  complaint  into  writing, 
and  contains  no  information  about  cases  which  the  Registrar  was  able 
to  resolve  informally  with  the  accused  accountant  or  in  which  the 
Registrar  referred  the  complainant  to  a  professional 
accounting  association  as  being  the  more  appropriate  disciplinary 


forum. 
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TABLE  XII  ANALYSIS: 

Many  of  the  complaints  considered  by  the  Enforcement  Committee  in¬ 
volved  allegations  of  incompetence.  Cases  3,  5,  7,  8,  9,  13  and  14 
are  clear  cases  of  complaints  about  failure  to  meet  standards  while 
cases  17,  18,  19  and  20  may  contain  an  element  of  incompetence  mixed 
into  what  is  largely  a  misunderstanding  (failure  to  communicate)  or 
a  fees  dispute. 

Of  the  7  clear  competence  complaints,  6  involve  C.A.'s,  while  one 
involves  a  public  accountant  under  the  1950  "grandfather  clause". 

In  5  of  the  7  cases,  the  matter  came  to  the  P.A.C. 's  attention  through 
letters  and  information  sent  by  I.C.A.O.,  informing  the  P.A.C.  of 
I.C.A.O.  disciplinary  action  against  the  accused  accountant.  In  the 
other  2  cases,  the  complaints  originated  with  lawyers.  [The  lawyers 
had  (apparently) ,  been  engaged  by  clients  of  the  accountant  or  third 
parties  who  had  relied  on  audits  performed  by  the  accountant.]  In  at 
least  1  of  these  latter  2  cases,  it  is  clear  that  the  I.C.A.O.  also  knew 
of  the  matter  though  it  is  unknown  whether  or  not  the  law  firm  had  com¬ 
plained  to  the  I.C.A.O.  or  the  Institute  had  discovered  the  matter  in 
some  other  way. 

In  all  but  one  of  the  cases  involving  C.A.'s,  the  P.A.C.  deferred  to 
the  sanction  imposed  by  the  I.C.A.O.  In  all  but  case  14,  the  I.C.A.O. 
ordered  suspension  with  a  re-education  requirement  and  the  P.A.C. 
deferred  further  consideration  of  the  matter  pending  notification  that 
the  re-education  requirement  had  been  met  and  the  I.C.A.O.  suspension 
lifted,  [This  was  the  practical  effect  of  the  sanction  imposed  in 
case  8  -  no  further  P.A.C.  action  on  accused's  undertaking  to  complete 
3  C.I.C.A.  courses  -  where  the  I.C.A.O.  had  suspended  with  a  re-education 
requirement.]  In  the  only  aberrational  case  (case  14),  the  I.C.A.O. 
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expelled  the  C.A.  while  the  P.A.C.  (in  effect),  suspended  him  from 
practice  for  six  months.  In  the  only  non-C.A.  case,  the  matter  is  still 
pending,  awaiting  the  outcome  of  litigation. 

In  the  less  clearly  identified  competence  cases  (17,  18,  19  and  20),  2 
complaints  were  against  C.A.s,  one  was  against  a  C.G.A.  and  one  was  in  respect 
of  a  person  still  practising  as  a  public  accountant  despite  having  been 
expelled  from  the  I.C.A.O.  in  1968  for  failing  to  maintain  Institute  standards . 
Three  of  these  matters  were  resolved  to  the  Enforcement  Committee's 

satisfaction  by  an  exchange  of  letters  with  the  accountant  involved, 
while  in  the  fourth  case  (case  18(b)),  the  accountant  has  failed  to 
respond  to  P.A.C.  correspondence  to  him  and  the  matter  is  still  pending 
before  the  Enforcement  Committee.  In  none  of  these  cases  (and  indeed 
in  none  of  the  clear  competence  cases,  with  the  exception  perhaps  of 
case  8)  does  there  appear  to  have  been  any  investigation  of  the  com¬ 
petence  of  the  accused  generally  beyond  what  was  revealed  in  the 
information  provided  by  the  complainant  and  in  interviews  with  the 
complainant  in  the  course  of  preparation  for  formal  hearings  before 
Council  £Ln  the  cases  laid  before  Council). 

The  striking  demographic  feature  of  accused  accountants  is  the  dramatic 
overrepresentation  of  sole  practitioners.  In  all  7  of  the  "clear 
competence"  cases,  the  accused  was  practising  alone  and  in  all  but 
one  (case  7)  of  the  "possible  competence"  cases,  the  accused  was  a 
sole  practitioner.  (In  case  17,  the  firm  size  was  unknown  but  the  location 
indicates  that  it  was  quite  likely  a  small  firm).  All  public  accountants 
found  to  have  breached  competence  standards  by  the  Enforcement  Committee 
or  by  Council  were  sole  practitioners.  The  Registrar  informed  us  that 
he  has  noticed  no  other  significant  common  demographic  features  of  those 
against  whom  complaints  are  recorded. 
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Long  delays,  attributable  to  the  difficulty  of  investigation  and 
infrequency  of  Enforcement  Committee  meetings  (the  difficulties  themselves 
being  attributable  to  the  P.A.C. 's  limited  finances),  can  be  observed 
in  many  cases.  It  might  also  be  noted  that  in  all  cases  in  which  both 
the  I.C.A.O.  and  P.A.C.  had  taken  jurisdiction,  the  I.C.A.O.  imposed 
a  harsher  sanction  on  members  found  guilty. 

TABLE  XIII  -  ANALYSIS: 

Table  XIII  shows  the  incidence  and  disposition  of  complaints  to 
and  by  the  P.A.C.  from  1964  to  1976.  The  Table  confirms  historically 
the  current  data  contained  in  Table  XII,  which  suggest  that  the  P.A.C. 
receives  only  a  very  limited  number  of  complaints  about  licensees 
annually.  If  the  information  in  Table  XII  is  a  safe  guide,  about 
one-half  of  the  complaints  received  by  the  P.A.C.  annually  over  the 
period  covered  by  Table  XIII  would  have  related  to  matters  of  competence. 

(e)  DISCIPLINE  BY  THE  P.A.C.:  GENERAL  ANALYSIS 

The  P.A.C.’s  disciplinary  system  is  in  an  anomalous  position.  While 
capable  of  performing  punitive,  cleansing  and  deterrent  functions,  it 

is  inappropriate  to  the  performance  of  quality  control,  educational, 

dispute  resolution  and  prof ession -protective  functions  which  are  regarded 

as  more  properly  performed  by  the  professional  accounting  associations. 

Its  competence-related  disciplinary  activity  is  largely  related  to 

banning  from  public  accounting  (either  permanently  or  arguably, 

temporarily)  persons  who  have  not  performed  at  the  required  level. 

The  limited  role  cast  for  P.A.C.  discipline  is  matched  by  a  severely 

limited  budget  that  would  impose  almost  insuperable  constraints  on  the 

system  even  if  the  P.A.C.  were  to  decide  to  adopt  an  active  competence 


orientation. 
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The  P.A.C.  receives  disciplinary  inputs  in  competence  matters  from 
a  very  narrow  range  of  sources.  Most  noticeable  is  the  almost  complete 
shunning  of  the  P.A.C.  by  other  licensed  public  accountants  who  become 
aware  of  apparent  incompetence.  While  public  accountants,  almost  90% 
of  whom  are  members  of  the  I.C.A.O.,  may  report  instances  of  perceived 
incompetence  to  their  own  association's  discipline  agency,  they  do  not 
report  to  the  P.A.C.  Table  XIII  shows  only  one  complaint  in  two  years 
in  which  another  licensed  public  accountant  took  any  part  in  reporting 
a  disciplinary  matter  to  the  P.A.C.  Even  then,  the  complaint  appears 
to  be  an  enforcement  matter  in  which  the  accountant  complained  against 
was  alleged  to  be  holding  out  a  bookkeeper  as  licensed  (case  12) . 

No  attempt  has  been  made  by  the  P.A.C.  to  encourage  complaints  from 
this  useful  source.  Instead,  the  P.A.C.  awaits  disciplinary  action  by 
the  accounting  association  (usually  the  I.C.A.O.),  and  proceeds  upon 
the  complaint  and  evidence  provided  by  the  association.  The  important 
filtering  consequences  of  such  a  posture  are  evident. 

Ignoring  all  the  filtering  that  might  occur  within  the  associations 
themselves,  a  severely  limiting  effect  is  produced  by  the  fact  that 
the  associations  do  not  report  all  of  their  inputs  or  even  outputs  to 
the  P.A.C.  It  appears,  for  instance,  that  the  I.C.A.O.  reports  only 
those  cases  involving  suspensions  or  expulsions  from  the  Institute: 
apparently  the  Institute  reports  only  those  matters  that  might  reasonably 
be  considered  to  be  serious  enough  to  merit  revocation  of  a  public 
accountant's  licence.  The  implication  is  that  the  I.C.A.O.  regards 
this  as  the  P.A.C. 's  only  function:  in  less  serious  affairs,  educational, 
quality  control  deterrent  and  dispute  resolution  functions  are  performed 
by  the  Institute,  The  P.A.C.  Registrar  appears  to  accept  this  role  and 
he  frequently  refers  less  serious  matters  to  the  I.C.A.O. 
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Similarly,  the  P.A.C.  receives  very  few  client  complaints,  and 
substantially  fewer  than  relevant  accounting  associations.  This 
situation  is  likely  produced  because  of  the  higher  degree  of  client 
awareness  of  the  associations  than  of  the  P.A.C.  The  P.A.C.  does  not 
advertise  that  it  disciplines  public  accountants,  nor  does  it  publish 
(except  as  indicated  above)  the  results  of  its  disciplinary  activities. 
The  only  notice  to  the  public  of  the  existence  of  the  P.A.C.  is  given 
when  the  P.A.C.  places  an  advertisement  (in  many  publications),  to 
announce  the  election  of  new  officers  and  members.  A  small  paragraph 
at  the  end  of  the  announcement  suggests  the  P.A.C. 's  involvement  in 
Professional  Conduct  Matters.  The  June  1977  "appointment  notice"  was 
the  following: 


THE  PUBLIC  ACCOUNTANTS 
COUNCIL 


Toronto. 


Messrs.  W.P.  Fazackerley,  APA, 
Windsor,  B.B.  Philip,  FCA,  Ottawa, 
J.  Pollock,  FCA,  Hamilton,  B.F. 
Thomson,  CA,  Walkerton,  J  H. 
Turner,  FCA,  Peterborough,  S.L. 
Wigle,  FCA,  Hamilton  and  L.D. 
Freedman,  FCA,  A.G.  Watson, 
FCA,  M  S.  Werger,  APA,  all  of 


The  Public  Accountants  Council 
for  the  Province  of  Ontario  an¬ 
nounces  the  election  of  the  fol¬ 
lowing  officers  and  members: 
President,  R.O.  Mackenzie,  FCA, 
Hamilton,  Vice-President,  W.J. 
Troop,  APA,  Colborne,  Secretary, 
R.R.  Smith,  FCA,  Toronto, 
Treasurer,  R.L.  Ford.  CA,  London, 
Past  President,  W.J.  Blakely,  FCA, 
Kingston,  Member  of  the  Execu¬ 
tive,  J,P.  Latendresse,  CA,  Ottawa. 


R.D.  MACKENZIE.  FCA 


All  persons  who  practise  as  public 
accountants  in  Ontario  must  be 
licensed  under  The  Public  Ac¬ 
countancy  Act  and  must  observe 
the  Rules  of  Professional  Conduct 
laid  down  by  Council.  Any  infor¬ 
mation  regarding  these  matters 
and  the  penalties  for  non-observ¬ 
ance  of  the  Act  and  regulations 
may  be  obtained  from  Mr.  C. 
Doughty,  Registrar,  The  Public  Ac¬ 
countants  Council  for  the  Province 
of  Ontario,  45  Charles  Street  East, 
Toronto. 
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The  degree  of  lack  of  public  awareness  of  the  P.A.C.  is  indicated  in 

the  small  number  of  client  complaints  recorded  in  Table  XII.  The 

impression  is  confirmed  by  the  Accounting  Client  Survey,  which  showed 

no  member  of  the  client  sample  approaching  an  outside  complaints  body 

with  a  complaint  against  an  accountant,  and  which  reported  that 

only  29.4%  large-size  clients,  only  16.7%  of  medium-size  clients,  and 

no  small-size  clients  were  "familiar  with  the  provisions  of  the 

Public  Accountancy  Act".  Of  those  who  were  familiar  with  those 

provisions,  almost  one-half  of  the  large  clients  and  fully  one-third 

14 

of  the  medium  clients  felt  that  the  Act  affected  them  "not  at  all". 
The  P.A.C.'s  financial  straits  do  not  permit  any  more  aggressive 
attempt  to  bring  notice  of  its  existence  and  its  concerns  to  the 
attention  of  public  accounting  clients. 

The  P.A.C.'s  limited  finances  do  not  permit  it  to  conduct  the 
sort  of  general  investigation  of  an  accountant's  competence  which  is 
required  if  an  isolated  error  is  to  be  distinguished  from  a  general 
pattern  of  incompetent  performance.  It  is  unclear  that  the  P.A.C. 
would  be  legally  able  to  conduct  such  "practice  reviews"  even  if  it 
could  afford  to  do  so. 

The  P.A.C.  is  exceedingly  constrained  in  its  ability  to  sanction 
public  accountants.  Even  aside  from  the  doubt  about  the  P.A.C.'s 
ability  to  do  anything  other  than  revoke  public  accounting  licences, 
the  Council  is  wholly  dependent  on  the  activities  and  capacity  of 
other  accounting  associations  to  provide  educational  facilities,  The 
P.A.C.  does  not  itself  administer  or  take  any  part  in  the  design  of 
professional  development  courses:  it  has  no  authority  to  order  re- 


158 


education,  periodic  re-certification,  or  peer  review  of  any  demo- 
graphically-described  group  of  public  accountants  identified  through 
the  discipline  system  as  presenting  a  substantial  lack  of  incompetence. 
The  only  general  educational  function  which  the  P.A.C.  could  possibly 
perform  is  undertaken  in  a  very  unsatisfactory  manner.  Careful  reporting 
of  at  least  the  circumstances  which  led  to  admonitions  or  findings  of 
disgraceful  conduct  could  serve  educational  and  more  specific  deterrent 
functions  for  other  public  accountants.  The  current  practice  of  mere 
reference  to  the  appropriate  section  number  of  The  Public  Accountancy 

- - 1 - ' - - - - - <  -i  .  — - ,  ■  J 

Act  does  not  provide  useful  guidance. 

Insofar  as  C.A.'s  are  concerned, the  P.A.C.  serves  an  almost  in¬ 
significant  and  reactive  role.  In  effect,  the  P.A.C.  generally  approves 
in  respect  of  the  C.A.'s  public  accountants'  licence,  sanctions 
imposed  by  the  I.C.A.O.  in  respect  of  Institute  membership.  In  these 
circumstances,  a  strong  case  can  be  made  out  for  one  of  two  positions: 
either  (i)  allow  findings  of  the  I.C.A.O.  disciplinary  mechanism 
and  the  sanctions  imposed  by  it  to  be  binding  on  the  P.A.C.;  or 
(ii)  abolish  the  P.A.C. 's  licensing  control,  at  least  over  C.A.'s. 

These  alternatives  follow  from  the  de  facto  exclusive  disciplinary 
control  of  the  I.C.A.O.  over  C.A.'s. 

The  I.C.A.O.  has  suggested  alternative  (i):  that  P.A.C.  sanctions 

should  follow  automatically  from  I.C.A.O.  sanctions.  The  P.A.C. 

150 

disagrees.  It  appears  that  so  far  as  discipline  for  incompetence 
is  concerned,  little  is  gained  by  dual  disciplinary  control.  Alter¬ 
native  (ii)  is  under  study  generally  by  the  P.O.C.  and  it  is  impossible 
to  comment  upon  the  matter  here  beyond  noting  that  the  only  significant 
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P.A.C.  disciplinary  role  appears  to  be  in  respect  of  non-C.A. 
licensees,  and  more  specifically  in  respect  of  public  accountants 
under  the  "grandfather  clauses"  of  1950  and  1962,  who  are  the 
only  group  of  public  accountants  not  subject  to  discipline  by  a 
professional  accounting  association.  The  number  of  such  persons  in 
1976  was  approximately  326  and  if  present  licensing  requirements  are 
retained,  can  be  expected  to  be  reduced  by  attrition  over  the  next 
few  decades. 

Any  decision  on  the  future  of  P.A.C.  discipline  is  intimately 
associated  with  decisions  on  licensing  generally.  If  entry  into  public 
accounting  continues  to  be  de  facto  controlled  by  the  I.C.A.O.  there  is 
little  need  for  or  prospect  of  improving  the  P.A.C.  disciplinary  mechanism. 

If  access  to  public  accounting  is  to  become  available  to  a  significant 
number  of  non-professional-accounting-association  members,  the  P.A.C. 
disciplinary  system  should  be  restructured  to  resemble  the  present  I.C.A.O. 
model,  incorporating  suggestions  for  change  made  in  this  paper  and  those 
under  consideration  by  the  I.C.A.O.  In  either  case,  the  relationship  be¬ 
tween  discipline  for  incompetence  within  associations  and  discipline  for 
the  same  incompetence  by  the  licensing  body  should  be  re-examined  thoroughly. 

IV.  DISCIPLINE  BY  THE  CERTIFIED  GENERAL  ACCOUNTANTS  ASSOCIATION  OF  ONTARIO 
(a)  INTRODUCTION  AND  SOURCES  OF  INFORMATION 

Severe  limitations  are  imposed  on  the  effectiveness  and  importance 
of  C, G.A.A.O.  discipline  by  factors  flowing  from  the  overall  regu¬ 
lation  of  the  practice  of  accounting  in  Ontario.  The  choice  of  the 
I.C.A.O.  as  the  qualifying  body  for  entitlement  to  licensing  under 
s.  14  of  The  Public  Accountancy  Act  (together  with  the  P.A.C.'s  limited 
utilisation  of  its  discretion  to  waive  the  formal  requirements  for 
public  accounting  licensing),  has  meant  that  very  few  C.G.A.'s  are  licensed 
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to  practise  public  accounting:  only  about  73  C.G.A.'s  were  licensed  public 
accountants  as  of  the  end  of  1977,  while  approximately  6,000  public 
accountants  were  licensed  in  the  province  at  that  time.  The  C.G.A.A.O. 
estimates  that  about  275  of  its  members  (including  members  licensed  to 
perform  public  accounting  and  unlicensed  members),  are  "in  public  practice". 
These  275  members  represent  only  about  11%  of  the  C.G.A.A.O.  membership.  Only 
about  one-half  of  these  275  C.G.A.’s  would  have  been  in  practice  as  sole 
practitioners  or  partners,  while  the  remainder  would  have  been  employees 
To  the  extent  that  discipline  for  incompetence  is  a  phenomenon  of  the 
sole  or  small  practitioner  serving  the  public,  there  are  very  few  C.G.A.'s 
in  Ontario  who  could  become  subject  to  such  discipline.  The  vast  majority 
of  C.G.A's  are  engaged  in  non-public  accountancy  in  industry,  government 
and  commerce. 

Moreover,  even  those  C.G.A.'s  in  public  practice  appear  to  spend 
much  of  their  time  performing  functions  which  could  be  undertaken  by 
unlicensed  persons.  Figure  VII  shows  that  C.G.A.'s  in  public  practice 
earn  more  than  50%  of  their  fees  from  non-public  accounting  functions. 

They  earn  very  little  from  individual  clients:  their  clients  tend  to 
be  small  businesses. 

A  second  major  limitation  flows  from  the  first:  the  ultimate 
disciplinary  sanction  of  the  C.G.A.A.O.,  expulsion  from  the  Association 
is  of  limited  significance.  A  person  entitled  to  use  the  "C.G.A." 
designation  has  no  legal  advantage  over  one  not  entitled  to  it  and  the 
existence  of  any  practical  advantage  may  also  be  questionable.  The 
only  direct  effect  of  suspension  or  expulsion  from  the  Association  is 
that  under  the  C.G.A.A.O.  Code  of  Ethics  and  rules  of  professional  conduct. 
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FIGURE  VII 


Selected  Characteristics  of  C.G.A.  Public  Accounting  Firms 


1 .  Number  of  Firms 

50 

6 

2 


C.G.A. ' s  per  Firm 

1 

2 

3 


2 .  Percentage  of  gross  fees  earned  from: 


Auditing  10.5% 

Other  public  accounting  27.2 

Corporate  Taxation  6.7 

Management  Advisory  Services  9.4 

Book-Keeping  27.6 

Personal  Taxation/Estate  Planning  16.6 


3.  Percentage  of  gross  fees  earned  from: 
Businesses  with  total  sales  of 


$0  -  $1  million 

78.1 

$1  million  -  $25  million 

7.5 

$25  million  + 

0.9 

Individuals 

11.5 

4.  Percentage  of  gross  fees  earned  in  following  fee  categories 


$0  -  $1000 

66.7 

$1001  - 

$10,000 

31.4 

$10,001 

-  $50,000 

1.0 

$50,001 

+ 

0.9 

Source:  Professional  Organizations  Committee's  Survey  of 

Accounting  Firms. 
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other  members  of  the  Association  are  required  to  obtain  through  the 

Association  the  facts  concerning  the  suspension  or  expulsion  before 

knowingly  employing  a  person  "who  has  been  expelled  or  who  is  under 
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suspension  from  any  accounting  body". 

The  result  is  that  the  discipline  procedure  is  very  rarely 

employed.  The  C.G.A.A.O.  intends  to  rely  primarily  on  continuing  education 

as  the  major  plank  of  its  competence  platform.  The  C.G.A.A.O.  indicated  that 

for  all  practical  purposes,  client  complaints  have  been  non-existent. 

As  of  April,  1977,  the  C.G.A.A.O.  had  received  only  two  complaints  in 

the  preceding  five  years:  both  involved  fees  disputes  and  both  were 

satisfactorily  resolved  without  recourse  to  formal  proceedings.  In  the 

seventeen  months  between  January  1976  and  May  1977,  the  unusually  high 

number  of  eight  complaints  was  received:  four  from  clients,  two  from 
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other  C.G.A.'s  and  two  from  C.G.A.  officials. 

Cb)  JURISDICTION 

The  Letters  Patent  of  Incorporation  of  the  C.G.A.A.O.  give  the  association 
authority  to  discipline  any  member  guilty  of  "fault  or  misconduct  in 
the  practice  of  his  business  or  profession".  Article  15  of  the  By-laws 
permits  action  on  complaints  charging  members:  with  any  breach  of 
discipline;  with  any  action  derogatory  to  the  honour  of  the  association; 
or  with  any  matter  connected  with  the  professional  duties  of  the  member. 

Under  the  authority  granted  by  Article  15(l)(d)  to  the  Board  to  make 
rules  "regulating  members'  conduct  and  declaring  what  shall  constitute 
a  breach  of  discipline",  the  Board  promulgated  a  "Code  of  Ethics  and 
rules  of  professional  conduct",  in  May  1975.  The  relevant  sections 
(particularly  those  in  sections  200,  400,  500,  600,  and  1,000)  are 
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reproduced  in  Appendix  IV.  Express  standards  of  competent  performance 
similar  to  those  expressed  in  the  I.C.A.O.  Rules  are  established  and 
adherence  to  them  is  enforced  by  disciplinary  action.  It  is  noteworthy 
that  by  sections  406,  503  and  601,  a  duty  is  cast  on  members  to  report 
to  the  C.G.A.A.O.  substandard  performance  of  other  members. 

(c)  DISCIPLINE  BY  THE  C.G.A.A.O. 

The  disciplinary  procedure  of  the  C.G.A.A.O.  is  illustrated 
graphically  in  Figure  VIII. 
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FIGURE  VIII 


C.G.A.A.O. 

DISCIPLINARY  PROCEDURE 


|  Association  Renders  decision 
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It  is  the  duty  of  the  Secretary  to  receive  all  complaints  against 
members  from  whatever  source.  All  complaints  must  be  in  writing  and 
signed  by  the  complainant.  Complaints  may  be  received  from  clients,  other 
members,  or  may  be  initiated  by  the  Professional  Ethics  Committee, 
which  is  also  empowered  to  determine  whether  there  is  a  need  for 
disciplinary  action. 

"In  the  event  that  the  Professional  Ethics  Committee 
concludes  that  a  violation  of  the  Code  of  Ethics  has  taken 
place,  the  Committee  summons  the  member  involved  to  appear 
at  the  Committee's  next  meeting.  If  the  Committee  fails  to 
act  upon  a  complaint,  the  plaintiff  may  present  his  complaint 
either  to  the  Review  Board  or  to  the  Appeal  Board  for  con¬ 
sideration.  The  Review  Board  consists  of  the  Executive 
Committee  of  the  Ontario  Association  while  the  Appeal  Board 
consists  of  the  Board  of  Governors. 

"It  is  the  responsibility  of  the  Professional  Ethics 
Committee  to  assemble  the  necessary  evidence,  documents 
and/or  statements  which  are  required  to  be  presented  at 
the  hearing  and  to  hear  evidence  of  witnesses.  The 
Committee  is  further  empowered  to  summon  any  member  and 
to  request  any  books,  documents  and  other  related  materials. 

"At  the  hearing  of  a  complaint,  the  member  charged,  may 
at  his  own  expense,  be  represented  by  legal  counsel  or  any 
other  person  to  question  any  witnesses  present  or  to 
present  evidence  or  arguments  on  behalf  of  the  defendant.  ... 

"In  the  event  that  the  finding  is  against  the  member 
charged,  the  Committee  has  available  4  different  sanctions. 

These  are: 

1.  Admonish  the  guilty  member,  or 

2.  Suspend  the  guilty  member,  or 

3.  Expel  the  guilty  member,  or 

4.  Impose  such  other  penalty  as  the  Committee 
sees  fit. 
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"Two  levels  of  review  are  available  to  a  member  who 
has  been  found  guilty.  The  first  appeal  is  to  the  Review 
Board  which  must  decide  if  it  will  review  the  case.  If  the 
Review  Board  does  not  decide  to  review  the  case  or  fails  to 
act  within  the  prescribed  time  the  affected  member  may  then 
appeal  to  the  Appeal  Board.  The  Appeal  Board  may  either 
uphold  the  decision  or  hold  a  hearing,  at  which  the  member 
may  be  represented  by  legal  counsel  .  154 

Any  member  suspended  or  expelled  by  the  Board  for  misconduct  may  appeal 

to  the  Association  at  its  next  Annual  General  Meeting  or  at  a  Special 

General  Meeting. 

Information  about  the  activity  of  the  discipline  mechanism  of  the 
C.G.A.A.O.  was  provided  to  us  by  the  Association  and  is  presented, 
transcribed,  on  Table  XIV. 
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Three  competence -related  matters  were  considered  during  the  period 
January  1976  -  May  1977.  All  complaints  were  by  clients  against  sole 
practitioners  licensed  to  perform  public  accounting.  One  case  appeared 
to  involve  a  business  dispute  and  family  squabble  (case  1) ,  while  the 
other  two  cases  involved  delay  by  the  C.G.A.  involved,  and  produced  informal 
warnings  or  reprimands  from  the  Professional  Ethics  Committee  (case  3 
and  case  8) . 

The  C.G.A.A.O.  has  never  had  a  serious  competence  complaint  before 
its  discipline  system,  nor  has  it  had  to  consider  questions  of  establ¬ 
ishing  and  applying  standards  to  test  skills,  knowledge  or  performance. 
Similarly,  it  has  not  had  occasion  to  apply  differing  sanctions  to 

varied  competence  problems  or  to  establish  policies  in  respect  of 
publicity  of  the  circumstances  or  names  of  members  involved  in  disciplinary 

proceedings. 

Changes  in  the  regulatory  framework  of  accounting  could  increase 
the  relevance  of  discipline  of  C.G.A.A.O.  members:  in  the  interim,  and 
given  the  constraints  described  above,  discipline  cannot  be  expected 
to  be  a  significant  factor  in  encouraging  the  continuing  competence 
of  members  of  the  Association. 
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(d)  C.G.A.A.O.  NOTES 

The  following  information  was  received  from  the  Assistant  Executive 
Director  of  the  C.G.A.O.O.  too  late  for  integration  into  the  above  discussion. 


1.  Budget  Information 

Since  CGAAO  is  a  voluntary  association,  enforcement  on  the  one 
hand  and  complaints  and  discipline  on  the  other,  [are]  treated  as 
separate  issues. 

Enforcement 

Enforcement  is  handled  as  an  administrative  matter  by  the 
Executive  Director  with  advice  from  the  Association's  legal 
counsel.  There  are  two  main  mechanisms  for  identifying  sit¬ 
uations  where  enforcement  action  is  necessary: 

a)  Subscription  to  press  clipping  service  to  identify 
and  check  all  public  printed  media  reference  to  the 

CGA  Association  and  the  CGA  designation.  Cost  approx. 
$1,000.00  P.A. 

b)  Membership  vigilance  and  reporting,  which  are  both 
encouraged  and  required.  "Cost"  is  not  identifiable. 

The  administrative  and  legal  costs  of  follow-up  are  not  separately 
identified  in  the  budget,  but  are  minimal  in  any  event. 

Discipline 

The  committee  consists  of  five  members  appointed  by  the  Board 
of  Governors.  They  are  unpaid,  but  receive  reimbursment  for 
travelling  expenses.  The  Committee  is  supported  by  two  paid 
administrative  staff  on  a  part-time  basis  as  required,  and 
legal  counsel. 

Budget  Data  1977-1978 


Committee  Costs  $450 
Hearing  Costs  530 
Legal  Costs  2,000 
Staff  Salaries  1,300 


$4,280 


Publicity  Policy 

Names  of  members  suspended  or  expelled  are  published.  Names  of 
members  reprimanded  are  not  published. 

Information  on  the  nature  of  hearings  and  disposition  of  changes 
is  made  available  to  members  in  memoranda,  newsletters  and 
annual  committee  reports.  In  addition,  the  Association's  Code 
ui  Ethics  and  Rules  of  Professional  Conduct  is  reprinted  and 
distributed  at  intervals  of  two  or  three  years. 
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Application  of  Standards 

This  question  can  be  broadly  categorized  as  follows: 

Standards  of  Conduct 
Standards  of  Performance 

-Application  of  generally  accepted  accounting 
pri nci pies . 

-Quality  of  service 

The  standards  of  conduct  matter  involves  the  application  of  rules 
defined  in  the  Association's  Code  of  Ethics. 

The  question  of  Standards  of  performance  measurement  and  appraisal 
is  a  little  more  difficult.  It  involves,  first  of  all,  the  deter¬ 
mination  of  whether  or  not  the  member,  in  doing  his  job,  follows 
accepted  practice.  To  a  great  extent,  accepted  practice  is  codified 
in  the  CICA  handbook,  to  which  the  Association  subscribes  .and 
contributes  both  financial  and  manpower  resources.  Misapplication 
of  accepted  standards  is  relativplv  easy  to  determine.  More 
difficult  to  assess  are  charges  involving  the  quality  of  service. 

The  difficulty  here  is  that  the  quality  of  service  rendered  in 
any  one  situation  or  case  cannot  be  judged  by  reference  to  any 
sot  of  codified  standards,  but  must  be  judged  subjectively  on  the 
particular  facts.  It  is  quite  possible  for  example,  that  making 
a  particular  choice  from  among  alternative  generally  accepted 
accounting  treatments,  each  of  which  is  acceptable  from  a  tech¬ 
nical  standpoint,  an  accountant  may  choose  the  alternative  that 
gives  the  least  long-term  financial  benefit  to  the  client  or 
employer.  Whether  such  a  situation  would  amount  to  incompetence, 
or  merely  an  excusable  lack  of  specialized  knowledge  the  accountant 
cannot  reasonably  be  expected  to  possess  would  of  course  depend 
upon  the  circumstances  of  the  particular  case. 

Records  of  Complaints 

The  Ethics  Committee  keeps  a  separate  record  of  all  complaints 
received,  and  any  subsequent  hearings.  The  individual  files  of 
people  dealt  with  also  contain  appropriate  records  of  complaints 
and  their  disposition. 

Demographic  Trends 

The  volume  of  activity  has  not  been  such  that  any  trends  are 
apparent. 

Telephone  Complaints 

Although  complaints  usually  originate  by  telephone,  we  insist 
that  they  be  documented  in  writing  for  the  protection  of  all 
concerned. 

Staff  with  Ethics  Committee  support  responsibilities  are 
available,  of  course  to  discuss  concerns  or  handle  general 
enquires  on  an  ongoing  basis.  Minor  disputes  or  misunderstandings, 
if  they  can  be  settled  informally  at  this  level,  do  not  form  part 
of  the  record. 

Public  Complaints  to  Board 


This  has  never  been  done. 
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Lay  Representation  on  Discipline  Committee 

Apart  from  legal  counsel,  there  are  no  "outside"  people  involved 
in  the  discipline  process. 

Discipline  Questionnaires 

At  the  meeting  with  Steve  Wilson,  we  were  asked  to  discuss  any 
recent  cases,  and  to  provide  completed  questionnaires  for  them. 

We  did  not  go  back  beyond  1976.  In  fac:,  however,  apart  from 
enforcement  situations,  complaints  have  been  at  an  extremely 
low  level . 

Identification  of  Complainant 

T,:C  accused  always  receives  from  us  a  copy  of  the  complaint 

letter  and  is  invited  to  comment  as  part  of  the  initial  screening 
process . 

Affidavits 

Complaints  must  be  submitted  in  written  form,  but  need  not 
be  sworn. 

Publ icity 

Information  regarding  discipline  cases,  including  the  nature  of 
the  charges  and  penalties  imposed  for  offenses,  is  sent  to  all 
members  and  students  of  the  provincial  Association,  and  to  our 
National  Association. 

Fol low-Up 

We  have  yet  to  experience  any  ongoing  problem  with  a  member's 
performance.  Any  such  situation  would  be  followed  up  by  the 
Ethics  Committee,  and,  in  the  case  of  a  public  practi tioner, 
by  the  Public  Accounting  Committee. 

Frequency  of  Meeting 

In  the  fiscal  year  just  ending,  our  Ethics  Committee  met  eight 
times.  The  meetings  involved  six  half  days  and  two  full  d<ys. 

Committee  and  Tenure 

The  committee  chairman  is  appointed  annually  from  the  Board  of 
Governors  by  the  Executive  Committee.  The  Committee  chairman 
appoints  his  corranittee.  Members  are  eligible  for  reappointment 
from  year  to  year.  Normal  tenure  is  two  or  three  years. 


V.  DISCIPLINE  BY  OTHER  PROFESSIONAL  ACCOUNTING  ASSOCIATIONS 
(a)  SOCIETY  OF  MANAGEMENT  ACCOUNTANTS  OF  ONTARIO 

Members  of  the  S.M.A.O.,  who  are  entitled  to  use  the  designation 
R.I.A.,  are  employed  almost  exclusively  by  governments  and  industry. 

In  1975,  about  4,125  persons  were  registered  or  general  members  of 

the  Society.  This  membership  includes  about  300  C.A.'s  and  65  C.G.A.'s 

who  carry  dual  designations.  No  R.I.A.  who  holds  solely  that  designation 
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has  ever  received  a  licence  to  practise  as  a  public  accountant,  and 
only  about  5%  or  less  of  the  Society's  members  (those  who  carry  dual 
designations),  are  in  public  practice. 

Client  complaints  to  the  S.M.A.O.  about  R.I.A.'s  are  virtually 
non-existent.  The  Registrar  of  the  P.A.C.  indicated  that  no  complaints 
had  ever  been  received  about  a  member  of  the  S.M.A.O.  practising  as  an 
industrial  accountant,  cost  accountant  or  cost  consultant  (which 
practices  are  expressly  permitted  by  s.  34  of  The  Public  Accountancy 
Act  despite  the  lack  of  public  accountants'  licensing  of  the  S.M.A.O. 
member  practitioner).  The  Executive  Director  of  the  S.M.A.O.  indicated 
that  he  thought  the  excellent  non-complaint  history  was  evidence  that 
Society  members  were  performing  satisfactorily,  dowever,  it  is  likely  that 
tne  generally  employee  status  of  members  and  their  virtual  insignificance 
in  public  practice  largely  accounts  for  the  absence  of  complaints. 

Nevertheless,  a  formal  discipline  mechanism  has  been  established. 

It  is  illustrated  graphically  in  Figure  IX  and  is  described  in  the 
"History  and  Organization  of  the  Accounting  Profession"  as  follows: 


"Any  complaint,  whether  or  not  client  initiated,  is  dealt 
with  as  a  breach  of  the  code  of  ethics  and  processed  under 
the  disciplinary  procedures  established  by  the  Society. 

"The  Professional  Conduct  Committee  is  responsible  for 
the  initiation  of  the  disciplinary  work  of  the  Society.  It 
consists  of  a  Chairman  and  4  members  all  appointed  by  Council 
on  the  recommendation  of  the  Executive.  The  Committee  con¬ 
ducts  an  initial  review  of  the  complaint.  If  upon  consider¬ 
ation  of  the  complaint,  it  appears  to  the  Committee  that  a 
prima  facie  case  is  established  showing  a  violation  of  any 
by-law  or  any  provision  of  the  Code  of  Professional  Ethics  or 
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FIGURE  IX 


DISCIPLINARY  PROCEDURE 
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conduct  discreditable  to  a  management  accountant,  the 
Professional  Conduct  Committee  reports  the  case  to  the 
Secretary  of  the  Society.  The  latter  summons  the  member 
involved  to  appear  before  the  Professional  Conduct  Com¬ 
mittee.  If  the  Professional  Conduct  Committee  dismisses 
the  complaint  or  fails  to  act  within  90  days  of  the  complaint, 
the  member  referring  the  complaint  may  present  it  in  writing 
to  the  Review  Board. 

"If  a  formal  hearing  is  held,  the  Committee  is  respon¬ 
sible  for  assembling  evidence,  documents  or  authenticated 
statements  as  required  and  is  empowered  to  hear  evidence  of 
witnesses  and  to  receive  additional  evidence  and  statements 
in  the  course  of  the  hearing.  The  individual  charged  has  the 
right  to  be  present  during  the  hearing  and  to  be  represented 
by  legal  counsel  or  by  another  member.  The  Society  bears 
the  cost  of  any  formal  hearing. 

"If,  after  hearing  the  evidence  presented  by  the  com¬ 
plainant  and  by  the  defence,  the  Professional  Conduct 
Committee  finds  the  defendant  guilty  of  an  offence,  it  may  decide, 
by  a  majority  vote  of  the  members  present  and  voting  to  admonish 
or  suspend  for  a.  period  of  not  more  than  two  years  the  member 
against  whom  the  complaint  is  made,  or,  by  a  two-thirds  vote 
of  the  members  present  and  voting  to  expel  the  member.  As  a 
further  sanction,  the  Professional  Conduct  Committee  can  decide 
by  a  majority  vote  whether  the  statement  of  the  case  and  the 
published  decision  is  to  disclose  the  name  of  the  member  involved. 

"A  member  found  guilty  by  the  Professional  Conduct  Com¬ 
mittee  may  appeal  to  the  Review  Board.  The  Review  Board  is 
appointed  by  Council  on  the  recommendation  of  the  Executive 
and  consists  of  a  Chairman  and  4  members,  none  of  whom  are 
members  of  the  Professional  Conduct  Committee.  If  the 
Review  Board  decides  not  to  review  the  case,  or  takes  no 
action  within  90  days,  the  member  may  appeal  to  the  Council 
of  the  Society.  If  the  Review  Board  conducts  a  review,  the 
member  has  a  further  right  of  appeal  to  the  Council. 

"The  Council  by  two-thirds  vote  of  members  present  and 
voting  and  on  the  recommendation  of  the  executive  may  recall, 
rescind,  or  modify  any  penalty  or  suspension  or  expulsion. 

"  If  the  Ontario  Society  requests  the  resignation  of  a 
member,  or  has  withdrawn  from  the  Register  of  the  Society  the 
name  of  any  member  for  reasons  of  unprofessional  conduct,  the 
Secretary  of  the  Society  must  inform  the  Secretary  of  the 
Canadian  Society  of  the  name  of  the  member  and  the  reason  for 
the  action  taken.  The  Secretary  of  the  Canadian  Society  then 
transmits  this  information  to  the  Secretary  of  each  provincial 
Society.  The  Ontario  Society  also  agrees  to  honour  the 
disciplinary  actions  of  all  other  Societies  with  which  it  is 
affiliated'.' 
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The  relevant  excerpts  from  the  S.M.A.O.  Code  of  Professional  Ethics 
are  contained  in  Appendix  V.  Particular  reference  should  be  made  to 
Section  4.00  where  express  requirements  of  competence  are  established, 
and  especially  to  Sections  4.04  and  4.05  which  require  members  to  report 
perceived  incompetence  of  other  members  and  to  bear  some  responsibility 
for  compliance  with  the  Code  by  their  associates. 

Despite  the  elaborate  structure,  only  13  complaints  have  been 
received  by  the  Society  since  September  1973.  They  are  described  in 
Table  XV  which  was  transcribed  from  material  supplied  by  the  Executive- 
Director  of  the  S.M.A.O.  8  of  the  complaints  concern  students,  2 
concern  non-members  and  3  relate  to  members.  None  of  the  complaints 
about  members  (or  students),  involves  competence  in  any  sense. 

Discipline  does  not  appear  to  be  a  relevant  factor  in  promoting 
the  competence  of  members  of  the  S.M.A.O.  The  nature  of  the 
professional  services  they  render  suggest  that  it  would  be  difficult 
for  S.M.A.O.  discipline  to  compete  with  market  forces  and  discipline 
by  employers  as  a  primary  motivation  to  R.I.A.’s  to  perform  competently. 
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(b)  DISCIPLINE  BY  THE  INSTITUTE  OF  ACCREDITED  PUBLIC  ACCOUNTANTS 


This  voluntary  association  of  accountants  numbers  about  160,  of 
whom  about  135  are  non-I.C.A.O.  licensees  under  The  Public  Accountancy 
Act  while  the  remaining  25  are  unlicensed  public  accountants  who  work 
primarily  for  governments.  The  Institute  and  its  activities  are 
described  in  the  "History  and  Organization  of  the  Accounting 
Profession  in  Ontario." 

The  Institute  does  not  have  a  Code  of  Ethics  or  Rules  of  Professional 

Conduct  in  written  form.  The  majority  of  the  members  being  licensed 

by  the  P.A.C.,  the  I.A.P.A.  is  content  to  allow  the  P.A.C.  to  discipline 

incompetent  members  in  the  first  instance.  If  the  I.A.P.A.  representatives 

on  the  P.A.C.  report  that  proceedings  have  been  taken  against  a  member 

of  the  Institute,  the  I.A.P.A.  may  set  up  a  disciplinary  committee  to 

act  and  to  pass  the  matter  to  the  Board  which  has  the  right  to  sanction 

members  by  expulsion  or  suspension. 

The  I.A.P.A.  described  their  discipline  system  as  follows: 

"While  it  is  not  common  for  clients  to  approach  this 
Institute  to  complain  about  their  relationship  with  a 
practitioner  who  is  a  member  of  the  Institute,  there  have  been 
cases  where  such  complaints  have  been  received.  When  such  a 
complaint  is  received,  a  committee  is  appointed  by  the  board 
of  directors  of  the  Institute  to  investigate  the  matter  and 
to  try  to  arrive  at  a  mutually  satisfactory  agreement  between 
the  member  and  the  client.  Should  this  fail,  the  committee 
would  make  a  report  on  its  findings  and  any  recommendations 
to  the  board,  which  would  then  take  any  action  it  deemed 
appropriate.  Our  board  has  no  power  to  impose  a  settlement 
on  a  member  without  his  consent. 

A  similar  procedure  is  carried  out  with  respect  to  dis¬ 
ciplinary  matters  but  in  this  area,  the  board  does  have  the 
right  to  suspend  or  expel  a  member  who  is  convicted  of  un¬ 
professional  conduct.  We  have  rarely  had  any  occasion  to 
use  this  power."  156 
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Expulsion  from  the  Institute  is  legally  (and  likely  practically) 
irrelevant  to  the  ex-member's  ability  to  earn  a  livelihood:  far  more 
relevant  would  be  the  loss  of  a  public  accountant's  licence  through 
P.A.C.  discipline  in  the  case  of  licensed  members. 

If  the  disciplinary  jurisdiction  of  the  P.A.C.  is  amended,  con¬ 
sideration  would  have  to  be  given  to  appropriate  mechanisms  for  the 
discipline  of  such  persons  as  I.A.P.A.  members.  It  should  also  be 
recalled  that  some  licensed  public  accountants  belong  to  no  accounting 
association,  as  the  I.A.P.A.  membership  does  not  include  all  licensed 
accountants  who  are  not  members  of  the  I.C.A.O.  or  C.G.A.A.O. 
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PART  F  -  DISCIPLINE  IN  THE  ENGINEERING  PROFESSION 


I .  SOURCES  OF  INFORMATION 

The  information  presented  in  this  Part  was  compiled  from  the  following 
sources:  Appendix  D  to  the  Research  Directorate’s  Staff  Study,  "History 
and  Organization  of  the  Engineering  Profession’’^  other  bibliographic 
sources  listed  in  the  bibliography  at  the  end  of  this  paper;  interviews 
with  executive  members  of  the  Association  of  Professional  Engineers  of 
Ontario  (A.P.E.O.)  by  Steven  Wilson  and  myself;  data  supplied  to 
the  researchers  by  the  A.P.E.O.;  the  Architecture  Engineering  Client 
Survey  (prepared  for  the  P.O.C.);  and  data  obtained  by  Steven  Wilson  with 
the  assistance  of  the  Director  of  Legal  and  Professional  Affairs  (D.L.P.A.) 
of  the  A.P.E.O.  (culled  from  the  files  of  the  D.L.P.A.  and  the  Practice 
and  Ethics  Committee  of  the  A.P.E.O.),  which  forms  the  basis  of  Tables  XVI 
and  XVII. 

II.  OUTLINE  OF  A.P.E.O,  DISCIPLINE  SYSTEM 

The  legislative  framework  for  the  operation  of  the  A.P.E.O.  discipline 

system  is  established  by  four  instruments.  First,  The  Professional  Engineers 

Act  which  creates  the  A.P.E.O.  defines  one  object  of  the  Association  as  the 

establishment  and  maintenance  of  standards  of  knowledge  and  skill  among  its 
158 

members.  In  furtherance  of  this  object,  the  Act  allows  the  council  of 
the  A.P.E.O.  to  make  regulations  defining  "professional  misconduct"  for  the 
purposes  of  the  Act  (s.  7(1)  (d)).  The  Act  provides  for  discipline  by  council 

*Referred  to  below  as  "History  and  Organization  of  the  Engineering 
Profession. " 
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(or  its  delegate,  s.  25(20)),  in  cases  of  "professional  misconduct". 

Secondly,  the  Regulations  enacted  under  the  Act  define  in  great 
detail  "professional  misconduct",  and  specify  details  of  the  formal 
disciplinary  procedure.  Thirdly,  By-law  No.  1  of  the  A.P.E.O.  establishes 
committees,  and  specifies  the  membership  composition  and  jurisdiction 
of  committees.  Of  particular  importance  is  The  Practice  and  Ethics 
Committee,  charged  under  By-law  No.  1  (s.  87)  with  advising  council 
on  all  matters  referred  to  it  concerning  practice  and  ethics  in  the 
profession;  with  the  investigation  of  complaints;  and  with  the  advising, 
admonition  and  counselling  of  members  engaged,  or  who  might  become 
engaged  in  inappropriate  conduct.  And  finally,  the  Code  of  Ethics  of 
the  A.P.E.O.  establishes  standards  of  professional  conduct  which,  if  not 
maintained,  could  lead  to  discipline  of  the  member  involved.  Of 
particular  relevance  to  competence  is  Section  6(b)  of  the  Code,  re¬ 
quiring  engineers  to  undertake  only  such  work  as  they  are  competent 
to  perform  by  virtue  of  their  training  and  experience  and  to  retain 
and  co-operate  with  other  engineers  and  specialists  where  advisable. 

The  bodies  involved  in  discipline  in  the  A.P.E.O.  include: 

A.P.E.O.  staff  and  executive  personnel;  The  Practice  and  Ethics 
Committee;  and  the  council  of  the  A.P.E.O.  The  staff  is  composed  of 
the  Director  of  Legal  and  Professional  Affairs,  his  two  assistants 
and  secretarial  and  clerical  assistants.  This  groups  spends  a 
significant  portion  of  its  working  time  engaged  in  disciplinary 
matters.  It  is  primarily  engaged  in  the  preliminary  screening  and 
investigation  of  complaints.  Occasionally,  consultants  are  engaged  to 
report  to  the  staff,  or  to  the  Practice  and  Ethics  Committee,  The 
Practice  and  Ethics  Committee  is  a  standing  committee  of  Council, 
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composed  of  two  members  of  Council,  three  or  more  members  of  the  A.P.E.O. 
appointed  by  council,  and  the  president,  vice-presidents  and  immediate 
past  president  of  the  A.P.E.O.,  ex  officio.  It  engages  in  the  assessment 
of  matters  laid  before  it  by  the  staff  and  decides  if  formal  charges 
should  be  laid  before  council  or  if  informal  sanctioning  of  an  accused 
engineer  is  proper  in  any  particular  case.  The  A.P.E.O.  Council  hears 
formal  discipline  complaints  and  adjudicates  upon  them,  imposing  sanctions 
that  are  final  unless  successfully  appealed  to  the  Courts.  Until  amend¬ 
ments  to  the  Act  in  1968-69,  the  entire  Council  sat  on  discipline  hearings. 
Now  Council  may  appoint  a  discipline  committee  composed  of  five  members 
of  Council  to  act  on  Council's  behalf,  and  a  decision  of  the  committee 
is  a  decision  of  Council  (s.  25(20)). 

The  Practice  and  Ethics  Committee  met  twelve  times  in  1977:  the 

meetings  are  evening  meetings  that  begin  about  7:00  p.m.  and  continue 

until  10:00  or  11:00  p.m.  Four  formal  discipline  hearings  were  held 

before  Council  during  1977:  this  number  appears  to  be  just  slightly 

above  average.  The  A.P.E.O.  expends  about  12%  of  its  total  budget  (about 

$240,000,  based  on  a  total  budget  of  about  $2  million),  on  legal  and 

related  expenses  of  discipline  and  enforcement  of  the  Act.  The  majority 

of  expenditures  are  in  respect  of  discipline  though  possibly  40%  are  in 

respect  of  enforcement.  Based  on  annual  expenditures  of  about  $2  million 

dollars  and  A.P.E.O.  membership  of  about  42,000  members,  the  A.P.E.O.  can 

be  estimated  to  spend  about  $144,000,  or  between  about  $3  and  $7  annually 

per  member,  on  discipline.  The  A.P.E.O.  estimates  that  between  10%  and 
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14%  of  its  staff  resources  are  invested  in  discipline. 
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HI .  JURISDICTION 

A.P.E.O.  jurisdiction  over  competence  matters  is  clearly  and 

widely  granted  by  the  relevant  instruments.  The  Act  allows  discipline 

for  "professional  misconduct"  and  permits  council  to  define  the  phrase. 

Council  has  done  so  by  the  following  Regulations: 

8.  For  the  purposes  of  the  Act  and  the  regulations, 

"professional  misconduct"  means, 

(a)  gross  negligence; 

(b)  infamous,  disgraceful  or  improper  conduct  in  a 
professional  respect,  including  any  violation 
of  the  code  of  ethics  prepared  and  published 

by  the  council  pursuant  to  section  9  of  the  Act; 

(c)  incompetence; 


(e)  continued  breach  of  the  regulations  or  by-laws 
of  the  Association; 

9.  For  the  purposes  of  section  8, 

(a)  "gross  negligence"  means  any  act  or  omission  in 
the  carrying  out  of  work  of  a  professional  en¬ 
gineer  that  shows  a  reckless  or  deliberate  dis¬ 
regard  of  or  indifference  to  the  rights  or  safety 
of  others; 

(b)  "incompetence"  means  lack  of  adequate  knowledge 
of,  or  continued  neglect  or  failure  to  exercise, 
the  ordinary  skills  of  a  professional  engineer; 

(c)  "serious  criminal  offence"  means  . . . 

The  A.P.E.O.  is  thus  concerned  both  with  members’  possession  of  adequate 
skills,  abilities  and  knowledge,  and  with  diligent  application  of  them 
by  members  in  particular  cases.  The  Association  therefore  takes 
jurisdiction  over  all  matters  brought  to  its  attention  and  does  not 
decline  to  act  in  cases  where  negligence  is  alleged.  The  only 
exceptions  relate  to  cases  which  are  no  more  than  mere  fees  disputes 
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or  cases  in  which  the  dispute  is  purely  contractual  (e.g.,  extent  of 
services  promised  and  delivered).  In  such  cases  the  A.P.E.O.  staff 
may  try  to  arrange  a  voluntary  arbitration  of  the  dispute.  The 
Association  will  provide  a  standard  form  of  submission  to  arbitration 
and  the  names  of  suitable  arbitrators.  All  costs  are  borne  by  the 
parties  and  the  A.P.E.O.  does  not  participate  in  the  arbitration  in 
any  way.  The  A.P.E.O.'s  aim  is  "to  promote  settlement  of  disagreements 

without  the  necessity  of  the  parties  commencing  expensive  and  lengthy 

+  .  „  160 
litigation" . 

IV.  DISCIPLINE  BY  THE  A.P.E.O. 

When  written  or  telephoned  complaints  are  received  by  the  A.P.E.O., 
the  matter  is  passed  to  the  Director  of  Legal  and  Professional  Affairs 
or  to  one  of  his  assistants.  While  there  is  no  requirement  (in  any 
of  the  instruments  establishing  the  disciplinary  system)  that  com¬ 
plaints  be  written,  the  staff  usually  requires  that  the  complaint  be 
reduced  to  writing  and  proceedings  normally  end  at  this  stage  if  a 
written  complaint  is  not  received.  One  reason  given  for  this 
policy  was  concern  for  the  potential  need  of  the  complainant  as  a 
witness  should  matters  proceed  farther.  However  the  staff  may  act  on 
a  complaint  that  appears  to  be  well-founded  even  in  the  absence  of 
writing:  it  is  a  matter  of  staff  judgment.  For  instance,  we  were 
told  that  if  an  official  of  the  Ministry  of  Labour  were  to  call,  the 
matter  would  be  followed  up  even  if  no  written  complaint  were  ever 
received.  No  record  is  kept  of  telephoned  complaints  not  acted  upon 
in  this  way.  Numbers  are  uncertain  but  there  is  no  doubt  that  some 
telephone  complainants  do  not  submit  written  complaints  and  that  such 
matters  go  no  farther. 
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Where  a  letter  is  received,  or  a  determination  is  made  to  act  on 
a  telephone  complaint,  the  matter  is  informally  assessed  by  the 
Director  and  his  staff.  The  nature  of  the  complaint,  severity  of 
offence  charged,  objective  of  the  complainant  and  the  obligation  of 
the  A.P.E.O.  to  investigate  further  are  considered.  In  "the  great 
majority  of  cases",  the  staff  members  attempt  to  reconcile  the 
differences  between  the  parties  through  encouraging  discussion  between 
them  in  order  to  reach  an  acceptable  settlement.  Only  where  the  staff 
considers  the  complaint  to  be  serious  enough  to  be  dealt  with  by  a 
more  formal  process  will  it  refer  the  matter  to  the  Practice  and 
Ethics  Committee.  It  is  at  this  preliminary  staff  screening  level  that 
fees  disputes  are  resolved  to  be  outside  A.P.E.O.  jurisdiction.  It 
appears  that  the  staff  would  consider  whether  the  dispute  raised 
simply  a  question  of  fees  or  whether  allegations  of  incompetence  were 
involved  as  well.  A  record  is  kept  of  matters  screened  out  at  this 
stage  and  of  matters  being  held  pending  the  receipt  of  further  in¬ 
formation.  The  Director  files  these  complaints  in  a  "Miscellaneous 
File":  the  contents  of  the  file  are  indicated  by  complaints  numbers 
60  through  80  on  Chart  B  of  Table  XVI  below.  The  staff  may  exchange 
letters  or  telephone  calls  with  the  parties  at  this  initial  screening 
level,  and  may  close  files,  where  they  feel  it  appropriate  to  do  so.  The 
staff  does  not  usually  disclose  the  identity  of  complainants  (although 
the  Practice  and  Ethics  Committee  normally  does). 

More  serious  matters  are  passed  to  the  Practice  and  Ethics  Com¬ 
mittee  for  informal  investigation,  and  for  possible  minor  sanctioning 
or  for  recommendation  to  formal  discipline.  The  Committee,  a  standing 
committee  of  Council,  presently  includes  in  its  membership  the  lawyer 
of  at  least  ten  years’  standing  at  the  bar  in  Ontario,  who  is  one  of 
the  two  lay  persons  authorized  to  be  appointed  to  the  A.P.E.O.  Council 
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under  s.  4C6)  of  the  Act.  There  is  no  formal  requirement  that  it  do 
so,  however.  Similarly,  the  Committee  could,  though  it  presently  does 
not,  include  as  one  of  the  two  council  appointees,  the  lay  councillor 
appointed  under  s.  4  (6) (a)  of  the  Act. 

The  formal  terms  of  reference  of  the  Committee  are  to: 

(a)  advise  the  council  on  all  matters  referred  to  it 
in  connection  with  the  practice  and  ethics  of  the 
profession ; 

(b)  provide  for  informal  investigation  of  any  and  all 
complaints  referred  to  it  or  of  any  matter  which  it 
considers  likely  to  affect  the  ethical  practice  of 
the  profession; 

(c)  provide  to  the  council  or  to  members  advice, 
assistance  and  interpretation  in  matters  relating 

to  differences,  misunderstandings  and  alleged  breaches 
of  the  code  of  ethics;  and 

(d)  authorize  the  issuing  of  letters  of  warning,  correction, 
advice  or  admonition,  with  the  objection  of  fore¬ 
stalling  or  preventing  actions  or  practices  which 
might  lead  to  formal  complaints  . . . 

The  informal  investigations  required  may  be  carried  out  by 

A.P.E.O.  staff,  by  individual  Committee  members  or  by  the  Committee 

as  a  whole.  Occasionally,  a  consultant  will  be  hired  to  inspect 

work  alleged  to  have  been  performed  improperly.  The  powers  of  the 

Committee  or  its  delegates  to  investigate  are  severely  constrained. 

The  only  express  powers  of  inspection  available  to  the  Committee  are 

those  contained  in  S.  6(2)  of  The  Building  Code  Act,  1974,  which 

provides  that : 

"Drawings,  plans  and  specifications  accompanying 
applications  for  [building  or  demolition]  permits  shall 
be  made  available  to  the  Association  of  Professional 
Engineers  of  the  Province  of  Ontario  and  the  Ontario 
Association  of  Architects  upon  request  for  the  purpose 
of  determining  whether  The  Professional  Engineers  Act 
or  The  Architects  Act  is  being  contravened." 
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Under  this  section,  A.P.E.O.  officials  sometimes  examine  plans  filed 
in  support  of  building  permit  applications  where  design  complaints 
come  to  the  A.P.E.O.  attention. 

The  Practice  and  Ethics  Committee  frequently  interviews  the  accused 
engineer  although  it  has  no  express  authority  to  require  the  engineer 
to  attend  or  to  answer  questions.  The  accused  engineer  is  invited  to 
attend  a  Committee  meeting  to  explain  the  circumstances  surrounding 
the  complaint.  The  engineer  is  advised  that  there  is  no  obligation  to 
attend  but  also  (according  to  the  Director  of  Legal  and  Professional 
Affairs)  that  failure  to  attend  will  mean  that  the  Committee  will 
resolve  the  matter  without  the  engineer’s  assistance  and  that  the 
failure  to  assist  fellow  engineers  in  resolving  the  matter  "will  not 
look  good" before  the  Committee.  Accused  engineers  must  attend  the 
meeting  alone;  they  are  not  allowed  to  appear  with  counsel  or 
agents,  They  are  warned  that  anything  they  say  may  be  used  by  the 
Committee  in  helping  it  to  decide  upon  further  action,  but  are  told 
that  no  evidence  unearthed  during  the  meeting  will  itself  be  used 
against  the  accused  in  later  proceedings.  No  formal  transcripts  are 
taken,  but  records  are  kept  of  the  meeting.  We  were  advised  that 
frequently  engineers  are  advised  by  their  counsel  not  to  attend  the 
meetings  in  such  circumtances .  However,  apparently,  most  engineers 
do  choose  to  attend  and  the  D.L.P.A.  noted  that  frequently  the 
engineer  will  consider  the  legal  advice  and  the  A.P.E.O.  advice  and  decide 
to  attend.  The  procedural  fairness  questions  involved  in  such  a  procedure 
are  obvious;  they  are  considered  more  fully  at  Part  G,  section  III  below. 
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Even  where  a  complaint  alleges  incompetence,  the  Practice  and 
Ethics  Committee  has  no  power  to  conduct  investigations  of  the  engineer's 
performance  in  the  current  matter  or  the  engineer's  general  competence 
(as  demonstrated  by  the  engineer's  performance  over  a  number  of  engagements). 
The  D.L.P.A.  told  the  author  that  the  power  to  spot  audit  the  competence 
of  an  engineer  after  a  complaint  was  received  would  be  very  welcome.  The 
D.L.P.A.  referred  to  the  power  granted  by  the  Quebec  Professional  Code 
to  permit  inspection  generally,  and  felt  that  such  a  power  would  be  a 
useful  addition  to  the  A.P.E.O.  discipline  system.  As  it  is,  the  A.P.E.O. 
is  largely  limited  to  examination  of  the  finished  product  and  to  inspecting 
plans  under  s.  6  of  the  Building  Code,  as  means  of  establishing  substandard 
design.  The  Committee  also  interviews  complainants  frequently  at  this 
preliminary  investigative  stage. 

When  the  Practice  and  Ethics  Committee  has  completed  its 
investigation,  it  may  adopt  one  of  the  following  courses: 

(i)  It  may  advise  the  parties  that  the  complaint  is 
outside  A.P.E.O.  jurisdiction;  or 

(ii)  it  may  advise  the  complainant  that  the  complaint 

is  not  established  or  is  not  serious  enough  to  warrant 
initiation  of  further  or  formal  disciplinary  proceedings 
by  the  A.P.E.O.;  [In  either  of  such  cases,  i.e.,  (i) 
or  (ii),  the  complainant  may  choose  to  prefer  a  formal 
complaint  on  its  own  motion  by  swearing  out  a  formal 
complaint  to  be  laid  before  council  and  engaging 
counsel  to  prosecute  the  matter  (s.  25  of  the  Act).];  or 

Ciii)  advise,  warn,  correct  or  admonish  the  accused  engineer 
Cor  the  complainant),  either  verbally  or  in  writing;  or 

Civ)  it  may  make  recommendation  to  council,  including 
suggestions  that  special  committees  of  inquiry 
be  established  to  inquire  into  technical  aspects 
outside  of  Committee  competence  ;  161  or 
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(v)  it  may  recommend  that  the  D.L.P.A.  make  a  formal 
complaint  on  behalf  of  the  A.P.E.O.  and  that  the 
Association’s  solicitors  prosecute  the  action  at 
a  formal  disciplinary  hearing  before  council. 

At  present,  there  is  no  publicity  given  to  the  activity  of  the 

Practice  and  Ethics  Committee  in  individual  cases.  The  concern  has 

been  to  retain  confidentiality  at  this  stage.  The  only  notice  to 

the  profession  of  Committee  disciplinary  business  is  an  occasional 

reference  to  frequently  recurrent  matters:  for  instance,  a  reference 

to  the  unusual  number  of  "arena  problems"  before  the  Committee  was 

made  in  one  A.P.E.O.  annual  report.  This  publication  policy  is 

changing  and  the  D.L.P.A.  advised  that  the  Association  plans  to 

publish  in  the  Ontario  Digest*  the  facts  and  dispositions  of  cases 

before  the  Committee.  Publication  will  be  in  aid  of  an  attempt  to 
educate  and  deter  other  members  and  in  furtherance  of  the  Committee’s 
goal  of  developing  preventive  techniques  to  complement  its  disciplinary 
function.  The  balancing  of  concerns  of  fairness  to  the  engineer  sanctioned 
by  the  Committee  for  minor  transgressions  in  such  cases  will  mean  that 
the  name  of  the  engineer  involved  will  not  be  published.  The  D.L.P.A. 
also  advised  of  A.P.E.O.  plans  to  produce  a  new  manual  of  professional 
practice  to  be  modelled  after  the  Canadian  Bar  Association’s  Code  of 
Professional  Conduct.  It  would  have  a  number  of  specific  rules  and 
commentary  upon  each  of  them,  along  with  notes  of  facts  and  dispositions  of 
cases  decided  by  the  Practice  and  Ethics  Committee  under  each  Rule. 
Apparently,  work  on  such  a  manual  is  currently  in  progress. 

*  The  Ontario  Digest  is  a  service  provided  by  the  A.P.E.O.  It  is  an 

appendix  inserted  into  Ontario  editions  of  the  commercially-published 
Engineering  Digest,  a  professional  journal.  The  loose-leaf  supplement 
reports  to  A.P.E.O.  members  the  activities  of  the  A.P.E.O.  and  provides 
other  information  of  professional  interest  to  them. 
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The  formal  discipline  procedure  is  initiated  by  a  sworn 
complaint,  usually  the  sworn  complaint  of  the  D.L.P.A.  or  another 
member  of  the  A.P.E.O.  staff.  However,  any  member  of  the  public 
can  swear  a  complaint  and  commence  formal  proceedings  so  long  as 
the  complainant  is  prepared  to  incur  the  costs  of  prosecution.  A 
formal  complaint  can  be  commenced  in  this  manner  even  where  the 
Practice  and  Ethics  Committee  has  decided  that  the  matter  is  outside 
A.P.E.O.  jurisdiction  or  does  not  warrant  formal  disciplinary  action. 

A  small  number  of  formal  complaints  have  been  laid  by  members  of  the 
public,  although  the  D.L.P.A.  has  found  that  such  persons  are  normally 
deterred  from  proceeding  farther  when  advised  that  the  Association  will 
bear  no  share  of  the  costs  of  prosecution  (investigation,  witness 
and  counsel  fees) ,  which  must  therefore  be  borne  by  the  complainant 
personally.  It  is  not  clear  that  the  Act  intended  or  has  permitted 
this  "right  of  private  prosecution",  particularly  considering  the 
provisions  of  s.  25(1)6  (reproduced  in  Appendix  VI),  which  appear  to 
contemplate  prosecutions  only  by  the  Association.  The  A.P.E.O.  is 
presently  acting  upon  legal  advice  that  it  must  permit  complainants 
to  lay  charges  and  carry  the  matter  to  Council,  but  that  council  is 
entitled  to  make  a  preliminary  decision  not  to  proceed,  after  having 
allowed  the  complainant  to  outline  the  case.  The  formal  procedure 
conforms  generally  with  the  principles  enunciated  in  the  McRuer  Report: 
the  relevant  statutory  provisions  are  reproduced  in  Appendix  VI. 

Where  the  Council,  or  its  delegate  committee,  finds  a  member 
guilty  of  professional  misconduct,  it  may  choose  from  among  a 
broad  range  of  sanctions.  Section  25(1)  allows  Council  to: 
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1.  Reprimand  such  person  and,  if  considered  proper, 
direct  that  the  fact  of  the  reprimand  be  recorded 
on  the  register;  or 

2.  Suspend  the  membership  or  licence  of  such  person 
for  such  time  as  the  council  considers  proper  and 
direct  that  the  re-instatement  of  such  membership 
or  licence  on  the  termination  of  such  suspension 

be  subject  to  such  conditions,  if  any,  as  the  council 
considers  proper;  or 

3.  Direct  that  the  imposition  of  any  penalty  be  suspended 
or  postponed  for  such  period  and  upon  such  terms  as 
the  council  considers  proper  and  that  at  the  end  of 
such  period  and  upon  the  compliance  with  such  terms 
any  penalty  be  remitted;  or 

4.  Direct  that  the  membership  or  licence  of  such  person 
be  cancelled  and  that  the  name  of  such  person  be 
removed  from  the  register;  or 

5.  Direct  that  the  decision  of  the  council  be  published 
in  detail  or  in  summary  in  the  official  journal  of 
the  Association  or  in  such  other  manner  or  medium  as 
the  council  considers  appropriate  in  any  particular 
case:  or 

6.  Direct  that,  where  it  appears  that  the  proceedings 
were  unwarranted,  such  costs  as  to  the  council 
seem  just  be  paid  by  the  Association  to  the  member 
or  licensee  whose  conduct  was  the  subject  of  such 
proceedings. 

Council  has  resolved  that  as  a  general  rule  the  facts  of  formal 
disciplinary  matters  and  the  names  of  the  engineer  involved  should  be 
published  in  the  Ontario  Digest  in  all  cases  in  which  professional 
misconduct  has  been  established.  In  the  past,  names  were  not  published, 
but  pressure  from  the  A.P.E.O.  membership  has  reversed  that  policy  so 
that  now  it  is  only  in  exceptional  circumstances  that  a  report  of  Council 
discipline  will  not  name  the  engineer  involved.  To  date, 
the  A.P.E.O.  has  not  issued  news  releases  when  a  member  is  sanctioned 
in  Council,  but  that  policy  is  under  review.  There  is  no  periodic 
report  either  to  the  profession  or  to  the  public  of  aggregate  data  on 
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discipline  before  Council:  members  of  the  profession  are  left  to  guage 
disciplinary  interest  from  the  reports  of  the  very  few  formal  discipline 
matters  that  reach  council  annually.  Neither  is  any  cumulative  report 
of  matters  before  the  Practice  and  Ethics  Committee  published  either  to 
the  profession  or  to  the  public. 

The  final  stage  in  the  formal  discipline  procedure  is  appeal  to 
the  Courts,  authorized  by  s.  26  of  the  Act.  Any  engineer  who  has  been 
reprimanded  or  whose  membership  (or  licence),  is  suspended  or  cancelled, 
may  appeal  to  the  Divisional  Court,  which  is  authorized  to  make  such  order 
as  it  considers  proper  or  to  refer  the  matter  back  to  Council  with  directions. 

Information  about  the  activity  of  the  informal  investigation  and 
discipline  system  is  presented  in  Table  XVI.  Chart  B  of  Table  XVI  describes 
the  cases  being  held  in  the  D.L.P.A.'s  "miscellaneous  file"  (cases  for 
which  written  complaints,  or  telephone  complaints  in  respect  of  which 
the  A.P.E.O.  was  prepared  to  act,  were  received,  but  further  information 
required  was  not  received,  or  the  matter  was  screened  out  of  further  dis¬ 
cipline),  for  the  two-year  period  preceding  August,  1977.  Chart  A  of  Table  XVI 
describes  matters  that  were  laid  before  the  Practice  and  Ethics  Committee 
during  the  two-year  period  preceding  August,  1977,  while  Chart  C  of  Table  XVI 
carries  the  information  on  Charts  A  and  B  of  Table  XVI  forward  for  the 
period  between  August,  1977  and  March,  1978. 

Table  XVII  describes  the  workload  of  the  A.P.E.O.'s  formal  dis¬ 
cipline  procedure  for  the  period  January,  1970  through  March,  1978. 

Chart  A  of  Table  XVII  gives  a  complete  statistical  breakdown  of  inputs  and  out¬ 
puts  from  January,  1970  through  July,  1976,  while  Chart  B  of  Table  XVII  gives 
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greater  detail  on  the  eight  cases  that  involved  allegations  of  incom¬ 
petence  to  any  substantial  degree  during  that  pepiod.  Chart  C  of 
Table  XVII  was  provided  to  the  author  recently  by  the  A.P.E.O.  It 
describes  the  full  workload  (competence  and  other  matters),  of  the 
A.P.E.O.  formal  disciplinary  procedure  during  the  period  August  1976 
through  March,  1978  (updating  Chart  A  and  Chart  B  of  Table  XVII). 

TABLE  XVI  -  ANALYSIS 

The  cases  described  in  Table  XVI  are  not  a  complete  guide  to 
analysis  of  complaints  received  by  the  A.P.E.O.,  since  there  is  no 
record  of  telephone  complaints  summarily  screened  out  by  A.P.E.O. 
staff.  Of  the  104  cases  considered  by  the  staff  and  the  Practice 
and  Ethics  Committee,  approximately  33  cases  (about  one- third),  involved 
allegations  of  incompetence.  It  is  extremely  difficult  to  distinguish 
among  various  categories  of  competence  complaints,  but  the  breakdown  in  Tsble 
XVIII  is  suggested  as  a  rough  guide.  The  total  number  of  cases  in 
the  breakdown  is  greater  than  33  because  most  complaints  involved 
allegations  relating  to  several  of  the  categories  below. 

Of  the  18  design  complaints,  2  were  established,  7  are  pending 
and  9  were  not  established.  Of  the  17  negligent  supervision  complaints, 

3  were  established  while  5  are  pending  and  9  were  not  made  out. 

Of  the  12  beyond  competence  cases,  1  was  established,  5  are  pending 
and  6  were  not  established.  And  of  the  11  "disregard  of  public 
interest"  cases,  3  were  established,  5  are  pending  and  3  were  not 


established. 
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The  Practice  and  Ethics  Committee  recommended  that  formal  charges 
of  professional  misconduct  be  laid  in  6  of  these  competence  cases: 
council  convicted  the  accused  engineer  of  gross  negligence  and  improper 
misconduct,  though  not  of  incompetence,  in  one  case  and  ordered  a 
two  year  suspension  with  name  publication  (case  11) ;  the  other  5  cases 
are  pending  before  Council  for  formal  hearings.  In  5  other  cases,  the 
Committee  wrote  letters  advising  or  admonishing  the  engineers  involved 
about  their  professional  responsibilities  and  warning  against  similar 
misconduct  in  the  future,  or  admonishing  them.  In  the  other  cases,  the 
matter  remains  pending,  or  was  not  established. 

The  sources  of  complaints  are  presented  in  Table  XIX. 
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Reports  by  other  engineers  are  usually  received  in  situations  in 
which  a  second  engineer  is  engaged  by  a  client  after  defects  arising 
out  of  a  prior  engineer's  services  become  apparent.  In  some  cases, 
"in-house"  engineers  of  clients  reported  deficiencies.  The  res¬ 
ponsibility  of  engineers  to  report  incompetent  performance  of  other 
engineers  is  found  only  in  s.  6(a)  of  the  Code,  which  requires  engineers 
to : 

"maintain  the  honour  and  integrity  of  [the]  profession 
and  without  fear  or  favour  expose  before  the  proper 
tribunals  unprofessional  or  dishonest  conduct  by  any 
other  members  of  the  profession  ..." 

The  Director  of  Legal  and  Professional  Affairs  reported  to  the  author 

a  reluctance  on  the  part  of  engineers  to  report  other  engineers  to  the 

Association. 

It  is  very  difficult  to  ascertain  much  about  demographics  of  accused 
engineers  from  Table  XVII.  In  the  vast  majority  of  competence  complaint 
cases,  no  information  is  available  about  firm  size  of  firm  of  accused 
engineer,  age,  experience,  rural-urban  distribution,  etc.  Of  the  small 
number  of  instances  in  which  firm  size  is  indicated  the  engineers  in¬ 
volved  are  in  sole  practice  or  are  engaged  with  small  firms  (up  to 
5-6  engineers,  and  up  to  25  persons  in  total  in  the  office),  or  medium- 
size  firms  (up  to  about  50  persons  in  total  with  an  engineer  to  other 
personnel  ratio  of  about  1  to  3  or  1  to  4) .  No  competence  complaints 
appear  (among  those  few  cases  where  size  is  known),  against  large  (100 
total  personnel),  or  "giant"  (200-500  total  personnel),  firms.  These  very 
limited  figures  suggest  what  is  confirmed  by  the  D.L.P.A. 's  subjective 
impressions  reported  to  the  author:  that  it  is  universally  the  smaller 
firms  and  sole  practitioners  whose  competence  is  impugned  in  complaints  to 
the  A.P.E.O.  The  D.L.P.A.  suggested  that  larger  firms  have  counterchecks  in 
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their  greater  numbers:  a  greater  number  of  persons  are  involved  in 
projects  in  the  larger  firms,  and  errors  committed  by  one  person  can 
be  noticed  and  corrected  by  another.  He  also  noted  that  the  smaller 
firms  are  often  "squeezed"  by  developer  clients  in  subdivisions  who 
attempt  to  get  engineering  services  at  cut-rate  prices.  The  D.L.P.A. 
also  noted  a  trend  towards  more  problems  in  smaller  centres  where  engineers 
are  expected  to  be  more  generalist  and  occasionally  find  themselves  under¬ 
taking  matters  beyond  their  competence.  This  trend  was  also  noted  among 
"moonlighters",  who  sometimes  find  themselves  involved  in  matters  they  are 
not  competent  to  undertake. 

The  D.L.P.A.  attributed  the  very  limited  number  of  client  complaints 

to  the  largely  employee  status  of  engineers  and  to  the  nature  of  the 

clientele  of  non-employed  engineers.  Governments  are  the  largest  users 

of  non-employee  engineering  services  and  engineers  have  very  few 

individuals  as  clients.  The  D.L.P.A.  felt  that  most  engineering  clients 

are  sophisticated  and  are  able  to  judge  the  quality  of  engineering 

services  provided  to  them.  Only  about  50%  of  practising  engineers  felt 

that  clients  would  be  able  to  judge  quality  differences  among  providers 

of  engineering  services:  highway  engineers  noted  the  increased  difficulty 

they  faced  when  dealing  with  smaller  clients,  such  as  small  municipalities, 

1 62 

who  do  not  have  their  own  in-house  engineering  departments. 

The  unlikelihood  of  client  complaints  is  further  confirmed  by  the 
Architecture  and  Engineering  Client  Survey  that  was  undertaken  by  the  P.O.C. 
Although  a  significant  number  of  clients,  and  particularly  government, 
non-profit  institutional  and  private  sector  non-residential 
clients,  had  encountered  "major  problems  in  their  past 
involvement  in  building  design",  no  client  in  the  sample 
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complained  to  the  A.P.E.O.  (or  O.A.A.),  as  a  means  of  resolving  the 

dispute,  preferring  negotiation,  termination  of  future  relations  or 
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litigation  instead. 

Table  XVI  confirms  that  the  A.P.E.O.  staff  and  Practice  and 
Ethics  Committee  do  take  jurisdiction  over  a  wide  variety  of  alleged 
instances  of  incompetence.  The  cases  include  instances  of  alleged 
lack  of  skills  and  knowledge  as  well  as  of  negligent,  careless  or 
reckless  application  of  skills  and  knowledge  by  those  possessed  of 
them.  All  findings  appear  to  be  tied  to  the  complaint  which  started 
the  proceeding:  there  does  not  appear  to  be  any  case  in  which  in¬ 
vestigation  of  a  single  incident  produced  evidence  of  incompetence 
generally  which  led  to  discipline  in  respect  of  the  more  general 
failing . 

TABLE  XVII  ANALYSIS: 

Table  XVII  indicates  that  8  matters  raising  competence  issues 

directly,  have  come  before  A.P.E.O.  council  since  January,  1970. 

In  two  cases,  the  accused  engineer  was  acquitted,  while  in  the 

remaining  6  cases  convictions  were  registered  and  sanctions  imposed. 

The  range  of  sanctions  imposed  is  wide,  varying  from  formal  reprimands, 

through  suspended  sentence  should  the  accused  satisfy  an  examination 

board  of  competence  within  a  specified  period,  through  suspension 

with  re-education  requirements  to  be  satisfied  for  lifting  of  the  sus- 

164 

pension,  through  cancellation  of  membership.  It  appears  that  in  only 
one  case  was  publication  of  the  accused's  name  ordered  (case  8),  but 
many  of  the  competence  cases  (cases  1-7),  arose  and  were  disposed  of  finally 
before  adoption  of  the  A.P.E.O.  policy  change  to  general  reporting  of 
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names  of  persons  sanctioned  in  council.  The  most  recent  competence 

case  (case  8),  involved  publication,  and  although  none  of  the  very- 
recent  matters  (cases  9-15),  involved  competence,  the  shift  in  policy 
is  apparent:  in  all  cases  in  which  the  charge  was  established,  pub¬ 
lication  was  ordered. 

The  reports  of  the  decisions  in  Chart  B  suggest  that  the  A.P.E.O. 
is  careful  in  distinguishing  between  cases  in  which  the  accused  lacks 
requisite  skills  and  knowledge  ("incompetence"),  and  cases  in  which, 
despite  having  the  skills,  the  engineer  failed  to  apply  them  properly 
("gross  negligence"  -  "improper  conduct").  A  re-education  requirement 
appears  to  be  imposed  where  the  accused  can  be  expected  to  be  engaged 
again  in  the  field  of  practice  in  which  difficulty  was  encountered: 
where  the  accused  has  been  practising  outside  the  normal  field  of  the 
accused's  practice,  a  reprimand  (case  4),  or  a  suspension  with  re-ad- 
mission  conditional  on  satisfactory  proof  of  understanding  of  pro¬ 
fessional  responsibilities  (case  7),  will  be  ordered. 

The  D.L.P.A.  noted  that  proof  of  appropriate  standards  is  not 
usually  difficult  in  competence  cases.  The  Engineering  Institute  of 
Canada  prepares  technical  standards  while  various  building  codes 
prescribe  others.  In  some  cases,  the  results  alone  are  indicative  of 
incompetent  work:  a  culvert  or  dam  collapses,  or  plans  submitted  in 
support  of  a  building  permit  application  are  rejected.  The  D.L.P.A. 
noted  that  standards  are  rarely  in  issue:  usually  there  has  been  a 
gross  departure  from  what  could  have  been  expected,  and  the  question 
is  simply  reduced  to  whether  or  not  the  engineer  or  some  other  party 
(another  engineer,  an  architect,  the  contractor),  was  the  party 
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responsible.  In  such  cases,  evidence  is  led  to  establish  what  the 
appropriate  role  is  for  various  members  of  the  construction  team.  The 
A.P.E.O.  used  to  publish  "Performance  Standards",  which  indicated  in 
general  terms  the  tasks  that  engineers  could  be  expected  to  undertake 
in  particular  cases.  The  standards  were  expressed  too  broadly  ("to 
provide  cost  estimates,  to  design",  etc.),  to  be  of  any  use  at 
disciplinary  hearings:  in  any  event,  the  A.P.E.O.  received  legal 
advice  that  requiring  compliance  with  the  standards,  which  were  connected 
to  a  fee  schedule,  could  place  the  A.P.E.O.  in  violation  of  the 
Combines  Investigation  Act,  and  the  standards  are  no  longer  published 
or  applied.  At  best,  they  were  a  guide  to  clients  of  what  services 
could  be  expected  to  be  performed  for  payment  of  (about)  the  fee 
schedule  charge. 

The  A.P.E.O.  has  no  express  power  to  suspend  or  expel  a  member 
who  has  become  incompetent  by  reason  of  mental,  physical,  drug  or 
alcoholic  problems.  The  Association  must  await  demonstrated  incom¬ 
petence  quite  apart  from  the  cause,  and  prosecute  for  the  professional 
misconduct  shown.  We  were  told  that  the  A.P.E.O.  has  drafted  legislation 
which  would  give  it  the  power  possessed  by  other  professional  organizations 
to  suspend  a  member  after  inquiry  reveals  incapacity  arising  from  one 
of  these  grounds.  There  is  no  question  but  that  the  Association  should 
have  such  power.  However,  the  D.L.P.A.  indicated  that  the  problem  has 
never  presented  itself  acutely.  Normally,  the  market  operates  and 
engineers  who  suffer  from  such  difficulties  are  unable  to  find  employ¬ 
ment.  The  A.P.E.O.  is  normally  contacted  by  such  persons  who  seek 
assistance  in  becoming  employed,  rather  than  about  them  in  connection 


with  a  complaint  that  they  be  removed  from  the  profession. 
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V.  A. P.E.O.  DISCIPLINE:  GENERAL  ANALYSIS 

The  discipline  system  of  the  A. P.E.O.  has  shown  itself  capable  of 
responding  to  various  problems  of  incompetence  presented  to  it.  It  has 
exercised  its  clear  authority  over  incompetence, however  displayed, 
and  has  deployed  all  of  the  wide  range  of  sanctions  expressly  available 
to  it.  The  system  appears  to  perform  significant  dispute  resolution 
functions.  The  administrators  of  the  system  have  begun  to  act  to 
remove  some  of  the  minor  problems  that  limit  its  general  utility  (e.g. 
to  promote  greater  publication  of  the  facts,  dispositions  and  names  of 
engineers  involved  in  matters  before  council) .  The  difficulty  of  es¬ 
tablishing  suitable  standards  against  which  to  measure  competence  has 
not  been  inordinate,  and  discipline  appears  to  be  capable  of  being  a 
useful  tool  in  the  A.P.E.O.'s  attempts  to  ensure  competence  in  practising 
engineers.  The  D.L.P.A.  indicated  that  more  complaints  are  being  received 

now  and  that  he  is  "pushing  for  more  emphasis  on  discipline". 

Nevertheless,  two  major  factors  combine  to  limit  the  efficacy  of 

discipline  in  promoting  competence  in  engineers  generally:  (i)  The 
A. P.E.O.  obtains  relatively  few  inputs  into  its  discipline  system 
annually  and  successfully  prosecutes  just  over  one  formal  discipline 
matter  each  year.  Since  only  formal  discipline  matters  are  reported 
to  members  (and  then  only  recently) ,  the  deterrent  effect  of  present 
A. P.E.O.  discipline  can  be  seriously  doubted.  The  proposal  to 

publish  a  manual  of  practice  and  to  publish  (anonymously)  the  facts  of 
cases  before  the  Practice  and  Ethics  Committee  can  be  expected  to 
reinforce  the  deterrent  effect  of  A. P.E.O.  discipline,  when  implemented; 
and  (ii)  The  A. P.E.O.  has  virtually  no  practice-inspection  powers. 

This  deficiency  disables  the  association  from  using  current  complaints 
as  a  stimulus  to  general  investigation  of  the  competence  of  practitioner: 
complained  against  and  disables  the  A. P.E.O.  from  undertaking  any 
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practice-inspection  program  of  particular  categories  of  engineers  which 
the  complaint s-received  record  has  indicated  to  be  high-risk  groups. 

This  deficiency  may  be  particularly  unfortunate  in  the  engineering  pro¬ 
fession,  where  the  complaints  received  might  well  be  an  accurate  re¬ 
flection  of  the  competence  problems  in  the  profession.  More  sophisticated 
clients  who  employ  in-house  professionals  can  use  the  market  to  discipline 
the  large  firms  which  serve  them:  the  competence  of  such  firms  is 
guaranteed  further  by  internal  quality  control  devices.  The  complaints 
received  by  the  A.P.E.O.  relate  mostly  to  smaller  firms  who  serve  the 
sorts  of  smaller  clients  who  are  most  likely  to  complain.  But  in  the 
context  of  engineering  services,  even  smaller  clients  are  likely  to  be 
sophisticated  enough  that  their  complaints  should  not  be  dismissed 
lightly.  The  ability  to  make  full  use  of  their  complaints  and  to  conduct 
a  thorough  review  of  the  practices  of  engineers  complained  against,  could 
be  highly  conducive  to  the  promotion  of  competence. 

The  A.P.E.O.  does  not  advertise  its  complaints-receiving  function 
but  it  is  unlikely  that  advertisements  would  produce  significantly  more 
complaints:  the  generally  sophisticated  clients  who  use  engineering 
services  are  likely  to  be  aware  of  the  A.P.E.O.  but  do  not  complain 

165 

because  they  employ  other  techniques  to  resolve  perceived  inadequacies. 

The  A.P.E.O.  does  not  receive  information  from  the  insurers  of 
engineers  about  civil  claims  received.  The  Association  is  sometimes 
informed  generally  about  recurrent  problems  and  the  insurers  have 
published  loss-control  bulletins.  However,  A.P.E.O.  officials  expressed 
surprise  when  informed  by  the  author  of  the  possibility  of  using 
insurance  claims  as  a  source  of  inputs.  The  officials  said  that  they 
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would  consult  with  the  insurers  about  the  matter:  however,  if  the 
experience  in  other  professions  is  a  guide,  the  A.P.E.O.  may  have 
difficulty  in  arranging  for  instances  of  possible  civil  liability  that 
come  to  the  attention  of  the  insurer  to  be  reported  systematically  to 
the  A.P.E.O. 

From  time  to  time,  coroners  report  to  the  Association  situations 
of  which  they  become  aware  which  suggest  incompetent  engineering.  A 
more  strenuous  attempt  by  the  Association  to  formalize  such  relationships 
and  to  create  similar  liaisons  with  other  well-placed  observers  might 
be  useful.  Various  government  departments  and  agencies  occasionally 
report  matters  that  come  to  their  attention:  attempts  could  be  made 
to  encourage  a  greater  frequency  of  reporting  by  such  officials. 
Similarly,  a  greater  emphasis  on  reporting  by  engineers  of  instances 
of  perceived  incompetence  of  other  engineers  could  be  productive  of 
more  inputs.  The  frequency  with  which  engineers  come  into  contact  with 
each  other  in  the  course  of  practising  their  profession  suggests  that 
this  source  could  be  fruitful.  Express  duties  to  report,  or  the  creation 
of  schemes  providing  economic  incentives  to  report  could  assist  in 
promoting  more  frequent  reporting. 

Similarly,  increased  reporting  of  A.P.E.O.  interest  in  detecting 
and  counteracting  professional  incompetence  might  heighten  the 
profile  of  A.P.E.O.  discipline  and  produce  more  inputs  from  all 
of  these  sources.  The  proposal  to  publish  Practice  and  Ethics 
Committee  proceedings,  which  are  the  proceedings  in  which  the  vast 
majority  of  discipline  matters  are  finally  resolved,  is  a  move  in  this 
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direction.  Another  useful  innovation  has  begun  as  a  result  of  P.O.C. 
interest  in  discipline.  The  Director  of  Legal  and  Professional  Affairs 
has  now  begun  to  record  all  matters  considered  by  the  staff  and  by  the 
Practice  and  Ethics  Committee,  in  a  form  similar  to  that  in  which 
Tables  XVI  and  XVII  were  presented.  Annual  publication  of  such  a  Thble 
of  activity  could  stimulate  the  required  additional  inputs  to  increase 
the  deterrent  abilities  of  the  A.P.E.O.  disciplinary  mechanism. 

The  A.P.E.O.  discipline  system  has  very  limited  lay  representation. 
However  it  is  not  certain  that  increased  representation  would  produce 
increased  effectiveness:  very  few  unsophisticated  persons 
employ  or  complain  about  engineers.  Any  fears  that  the  preliminary 
stages  of  the  system  might  screen  out  legitimate  complaints  are 
assuaged  by  recalling  the  ability  of  lay  complainants  to  initiate 
formal  proceedings  by  by-passing  the  preliminary  stages,  and,  in 
any  event  there  is  no  evidence  that  such  fears  are  justified.  It  should 
be  remembered  that  the  A.P.E.O.  systematically  declines  jurisdiction 
only  over  purely  fees  matters,  and  even  then,  only  (apparently) 
when  the  matter  involves  no  element  of  a  "quality  of  service"  complaint. 

It  is  difficult  to  assess  the  significance  of  the  A.P.E.O.'s 
inability  to  investigate  beyond  the  limited  range  described  above. 

The  utility  of  powers  to  investigate  competence  generally  is  demon¬ 
strated  clearly  in  the  I.C.A.O.  discipline  system,  and  is  admitted 
by  the  D.L.P.A.  The  present  number  of  inputs  into  the  A.P.E.O. 
system  could  permit  detailed  investigation  of  the  practices  of 
members  complained  against.  Even  though  the  means  suggested  above 
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to  produce  a  larger  number  of  inputs  would  increase  the  workload  of 
such  a  practice-inspection  system,  it  appears  that  the  increased 
effort  would  not  be  misplaced,  Most  of  the  present  and  projected 
sources  of  inputs  are  sophisticated  enough  that  complaints  originating 
from  them  could  normally  be  assumed  to  have  some  degree  of  validity, 
and  investigation  of  the  practices  of  members  complained  against 
in  such  circumstances  could  be  expected  to  be  fruitful  in  terms  of 
uncovering  incompetence.  Several  cases  in  Table  XVI  illustrate  the 
difficulty  in  the  opposite  position.  A  complaint  from  a  knowledgeable 
party  suggests  incompetence/  but  limited  investigation  clears  the  member 
of  incompetence  in  the  particular  case.  Even  in  cases  where  the 
investigation  has  left  the  A.P.E.O.  in  doubt,  it  can  go  no  farther 
towards  evaluating  the  competence  of  the  accused  engineer  generally. 
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PART  G  -  DISCIPLINE  IN  THE  ARCHITECTURAL  PROFESSION 
I.  SOURCES  OF  INFORMATION 

The  information  presented  in  this  Part  was  obtained  from  the 
following  sources:  Appendix  C  of  the  Research  Directorate's  Staff 
Study,  "The  History  and  Organization  of  the  Architectural  Profession" ; * 
other  bibliographic  sources  listed  in  the  bibliography  at  the  end  of  this 
paper;  interviews  with  executive  members  of  the  Ontario  Association  of 
Architects  (O.A.A.)  by  the  researchers;  data  obtained  with  the  assistance 
of  the  Executive  Director  of  the  O.A.A.  concerning  the  disposition 
of  individual  cases  by  the  Professional  Conduct  Committee  (P.C.C.)  of 
the  O.A.A.  (Table  XX)  and  the  Architecture  Engineering  Client  Survey 
and  notes  from  the  Architecture  firm  interviews  prepared  for  the 
Professional  Organizations  Committee. 

II.  OUTLINE  OF  O.A.A,  DISCIPLINE  SYSTEM 

The  legislative  framework  for  the  operation  of  the  O.A.A.  discipline 
system  is  established  by:  The  Architects  Act;  Regulations  of  the  Regis¬ 
tration  Board,  made  under  the  Act;  and  by  General  By-laws  of  the  O.A.A. 

The  matter  is  somewhat  complicated  by  the  existence  of  a  draft  proposed 
new  Architects  Act  and  Regulations  which,  if  enacted,  would  have  the 
effect  of  changing  the  institutional  and  procedural  framework  sig¬ 
nificantly.  (The  effects  of  the  new  legislation  and  regulations  are 
discussed  below.) 

The  present  Act  establishes  the  O.A.A.  Council  and  Registration 
Board,  and  enables  the  Board  to  make  Regulations  providing  for 
the  discipline  of  members  and  for  the  investigation  of  complaints 
against  members  (Sections  10(1) (f)  and  10(2),  set  out  in  full 
along  with  the  other  relevant  legislative  material  in  Appendix  VI"). 

*Referred  to  below  as  "History  and  Organization  of  the  Architectural 
Profession. " 
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The  Act  establishes  a  duty  on  each  member  of  Council  to  bring  before 

Council  "all  complaints  of  misconduct  or  incompetence  on  the  part  of 

any  member  of  the  Association  that  may  be  brought  to  his  attention", 

and  on  Council  to  bring  before  the  Board  all  cases  "that  in  its  opinion 
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should  be  dealt  with  by  the  Board". 

The  General  By-laws  of  the  O.A.A.  authorize  the  appointment  by 
Council  of  standing  and  special  committees,  and  the  delegation  of 
jurisdiction  and  responsibilities  to  such  committees:  it  is  under  this 
power  that  Council's  Professional  Conduct  Committee  is  appointed.  The 
Regulations  contain  36  sections  under  headings  of  "Professional  Conduct" 
and  "Complaints".  Sections  34  through  60  (Professional  Conduct) 
comprise,  in  effect,  a  Code  of  Professional  Conduct,  proscribing  certain 
conduct  (assisting  attempts  to  evade  the  Act,  engaging  in  activities 
that  will  conflict  with  professional  duties  owed  clients),  and  encouraging 
other  practices  (truthful  representations  to  clients  of  qualifications 
and  capabilities,  retaining  confidences,  performing  professional  duties 
with  reasonable  skill  and  good  judgment").  Sections  61  through  69 
(Complaints),  outline  the  jurisdiction  and  procedure  of  the  Registration 
Board  in  the  "formal  discipline"  system. 

The  bodies  involved  in  O.A.A.  discipline  include  the  administrative 
staff,  the  Professional  Conduct  Committee,  Council,  the  Registration 
Board,  and  ultimately  the  Courts.  The  entire  discipline  procedure  is 
illustrated  graphically  in  Figure  XI. 

The  Executive  Director  of  the  O.A.A.,  himself  and  alone,  is  the 
only  "administrative  staff  "involved  in  the  complaints  process  (he 
is  also  the  prime  investigator  in  enforcement  matters  as  well,  although 
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O.A.A.  DISCIPLINE  PROCEDURE 


FIGURE  XI 
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occasionally,  outside  private  investigators  are  hired  in  enforcement 
matters).  When  complaints  are  received  by  telephone  or  letter  at  the 
O.A.A. ,  the  case  is  passed  to  the  Executive  Director.  The  details  of 
the  complaint  are  noted,  and  frequently  it  is  found  that  the  matter  is 
outside  the  jurisdiction  of  the  O.A.A.  because  the  accused  is  not  a 
member  (d-n  which  case  the  Executive-Director  may  proceed  as  on  an  enforcement 
matter).  It  is  often  possible  for  the  Executive-Director  to  resolve 
matters  informally  at  this  stage,  since  many  complaints  (particularly 
clients'  complaints),  stem  from  a  lack  of  communication  between 
architect  and  client.  The  Executive  Director  can  provide  the  client  with 
information  or  can  act  as  an  informal  arbitrator  to  resolve  problems  at 
this  early  stage.  The  Executive  Director  estimated  that  "perhaps  one 
out  of  ten"  telephone  complainants  are  helped  over  the  phone:  an 
informal  call  by  the  Executive  Director  to  the  architect  involved  can 
provide  the  required  dispute  resolution  service. 

If  the  complaint  cannot  be  resolved  easily  or  if  it  is  serious 
enough  to  warrant  further  investigation,  the  Executive  Director  requests 
that  the  complainant  reduce  the  complaint  to  writing  addressed  to  the 
O.A.A.  Writing  is  not  required  by  any  O.A.A.  rule,  and  the  requirement 
is  waived  where  the  matter  seems  serious:  Chart  D  of  Table  XX 
shows  a  number  of  cases  in  which  the  matter  was  carried  to  the  Professional 
Conduct  Committee  despite  the  absence  of  any  written  complaint.  Where 
telephoned  or  written  complaints  are  resolved  by  the  Executive  Director 
or  where  jurisdiction  is  declined,  no  formal  record  is  kept.  The 
Executive  Director  has  a  personal  notebook  in  which  he  notes  matters  he 
resolves  without  their  being  sent  to  the  P.C.C. 
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When  a  written  complaint  is  received,  the  Executive-Director 
(E.  D.)  informs  the  architect  involved  of  the  outline  of  the  complaint, 
and  invites  a  reply.  Regulation  46  obliges  members  to  answer  such  O.A.A. 
requests.  The  identity  of  the  complainant  is  normally  not  revealed  to 
the  accused  architect  at  this  stage,  nor  indeed  at  the  Professional 
Conduct  Committee  stage.  The  identity  is  disclosed  once  a  determination 
has  been  made  to  prosecute  the  matter  as  a  formal  complaint:  the 
complainant  will  usually  be  needed  as  a  witness  at  this  stage.  The 
E.  D.  noted  that  the  identity  of  complaining  members  was  not  revealed, 
"because  the  O.A.A.  requires  members  to  report  incompetence  and 
misconduct  ...  members  should  act  as  policemen  and  shouldn't  have  to 
be  named  ...  they  aren't  really  complainants".  However  the  E.  D. 
did  note  as  well  that  the  identity  of  client  complainants  is  usually 
easily  ascertainable  by  the  accused  architect  from  the  circumstances 
of  the  allegation. 

Once  a  reply  is  received,  the  allegation  and  reply  are  laid  before 
the  Professional  Conduct  Committee.  The  P.C.C.,  a  standing  committee 
of  Council,  is  composed  of  ten  members:  nine  voting  members,  and  ex 
officio ,  one  member  of  the  Registration  Board.  The  Board  member  does 
not  vote  but  observes  P.C.C.  activity  so  that  it  can  be  reported  to 
the  Registration  Board.  Reports  of  the  liaison  member  are  considered 
by  the  Registration  Board  and  occasionally  the  Board  will  issue  a 
bulletin  to  inform  members  of  problems  that  have  arisen  at  the  P.C.C. 
level  and  of  means  of  avoiding  their  recurrence.  The  annual  reports 
of  the  O.A.A.  also  draw  on  the  experience  of  the  liaison  member  to 
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report  sensitive  areas  of  practice  to  O.A.A.  members.  The  other  P.C.C. 
members  are  chosen  to  be  representative  of  the  diverse  types  of 
architectural  practice:  they  are  a  mixture  of  young,  old,  government, 
salaried,  in  and  out  of  Toronto,  large  and  small  firm,  partner  and  employee 
architects.  An  effort  is  also  made  to  include  on  the  P.C.C.  one  or  two 
members  who  have  served  recently  on  the  Registration  Board,  in  an  attempt 
to  draw  on  their  experience  in  that  capacity. 

III.  JURISDICTION 

The  terms  of  reference  of  the  P.C.C.  are  as  follows: 


1.  To  consider  matters  presented  by  members  and  the 
public  relating  to  alleged  unprofessional  conduct 
of  members. 

2.  To  assist  the  Council  in  carrying  out  its  duties 
pursuant  to  Section  13  of  The  Architects  Act  and  to 
investigate  and  report  to  Council  on  all  matters  of 
misconduct  and  incompetency  which  may  be  brought 
before  the  Committee. 

3.  When  a  report  of  a  question  of  a  member's  conduct 
comes  before  the  Professional  Conduct  Committee,  then 
such  member  shall  be  informed  in  writing  and  shall  have 
the  right  to  appear  before  the  Committee  before  a  formal 
complaint  is  prepared. 

4.  Where  it  appears  that  a  clear  breach  of  the  Regulations 
has  been  committed  by  a  member,  documentation  of  such 
matter  shall  be  forwarded  to  Council. 

The  P.C.C.  operates  under  no  other  formal  guidelines:  its  jurisdiction 

is  declared  in  neither  the  Act  nor  the  Regulations:  it  is  constituted 

only  under  a  general  by-law  of  the  Association,  which  permits  the  appointment 

1  fiR 

of  such  committees  as  Council  sees  fit.  The  P.C.C.  does  not 

systematically  decline  jurisdiction  over  any  category  of  com¬ 
plaints  against  architects,  so  long  as  the  complaint  can  be  brought 
within  its  terms  of  reference:  Chart  D  of  Table  XX  (Matters  before 
P.C.C.),  indicates  that  even  complaints  alleging  no  more  than  that 
an  architect's  fees  are  too  high  can  be  considered  by  the  P.C.C. 
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Once  a  preliminary  determination  of  jurisdiction  has  been  made, 
the  P.C.C.  examines  the  substance  of  the  complaint  and  reply,  as 
well  as  the  previous  complaints  history  against  the  accused  architect 
(provided  from  O.A.A.  records  by  the  E.  D.)  The  P.C.C.'s  function  is 
largely  a  preliminary  fact-finding  one:  the  Committee  acts  as  a 
screening  agency  to  investigate  and  to  recommend  to  Council  whether 
or  not  the  complaint  should  be  prosecuted  further.  The  P.C.C.  might 
decide  at  this  early  Stage  to  advise  the  complainant  that  unless  the 
complainant  can  produce  more  evidence,  the  complaint  will  be  regarded 
as  not  established.  Occasionally  the  P.C.C.  will  interview  the  com¬ 
plainant  at  this  point.  The  P.C.C.  might  write  to  the  O.A.A.  member 
requesting  further  information.  Or  it  might  invite  the  member  to  attend 
the  next  P.C.C.  meeting.  There  is  no  formal  authority  for  such  invitations 
and  no  requirement  that  members  attend  when  invited.  In  an  attempt  to 
keep  the  inquiry  informal,  the  P.C.C.  insists  that  if  a  member  does 
attend,  the  member  attend  alone:  counsel  or  agents  are  prohibited. 

The  E.  D.  of  the  O.A.A.  advised  that  in  all  cases,  the  architects 
accused  do  attend,  though  occasionally  they  refuse  to  answer  questions. 

The  architects  accused  are  advised  that  answers  they  volunteer  might 
be  used  against  them  in  later  proceedings.  The  due  process  issues  that 

arise  in  such  proceedings  are  the  same  as  those  mentioned  in  the 
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report  on  A.P.E.O.  discipline. 
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The  power  of  the  P.C.C.  to  investigate  beyond  the  written  material 

and  voluntary  interviews,  is  limited.  Under  s.  6(2)  of  The  Building 

Code  Act ,  1974,  the  Committee  is  entitled  to  inspect  drawings,  plans 

and  specifications  submitted  to  building  department  officials  in 
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support  of  building  permit  applications.  On  occasion,  the  P.C.C. 
or  its  delegate  will  attend  on-site  to  investigate  the  quality  of  work 
performed  where  the  standard  of  the  architectural  services  rendered  is 
impugned.  However,  the  Committee  has  no  authority  to  compel  the 
accused  architect  to  answer  questions  or  produce  documents  relevant  to 
the  instant  complaint.  A  fortiori  there  is  no  power  to  investigate  a 
member's  competence  generally  as  revealed  by  inspection  of  the  perfor¬ 
mance  of  the  member  on  a  number  of  prior  engagements.  The  O.A.A. 
was  asked  whether  it  ever  conducts  "spot  audits"  of  the  general  compe¬ 
tence  of  members  charged  with  incompetent  performance  in  an  individual 
case.  The  E.  D.  of  the  O.A.A.  stated  that  the  O.A.A.  has  never  really 
had  an  allegation  of  incompetence  presented  to  it:  he  felt  that  the 
P.C.C.  would  attempt  to  "spot  audit"  competence  in  such  a  case  even 
though  it  lacked  any  right  to  do  so.  He  felt  that  authority  to 
spot  audit  competence  would  be  a  very  useful  power  for  the  P.C.C.  to 
have.  It  is  possible  that  although  the  P.C.C.  does  not  have  such 
powers  at  present,  the  Registration  Board  does.  Section  17  of  the 
Act  grants  to  the  Board,  "in  the  investigation  of  a  complaint  against 
a  member  ...  all  the  powers  that  may  be  conferred  on  a  commissioner 
under  the  Public  Inquiries  Act".  Such  powers  include  the  power  to 
subpoena  witnesses  and  order  production  of  documents.  However,  as  long 
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as  the  P.C.C/  remains  the  initial  investigatory  body,  s.  17  is  not  helpful. 
Similar  powers  could  be  conferred  on  the  P.C.C.  by  regulations 
enacted  under  s.  10(2) (a)  of  the  Act,  which  permits  the  Board  to  make 
regulations (subject  to  Cabinet  approval)  "providing  for  the  investigation 
of  any  complaint  that  a  member  of  the  Association  has  been  guilty  of 
misconduct  or  incompetence  ...".  To  date,  however,  no  such 
regulations  have  been  enacted,  and  the  P.C.C.  conducts  its  activities 
only  under  the  authority  of  the  terms  of  reference  described  above. 

Once  the  P.C.C.  has  concluded  its  fact-finding  investigation,  it 
must  decide  whether  or  not  it  should  recommend  to  Council  that  formal 
disciplinary  proceedings  be  prosecuted  by  the  O.A.A.  The  jurisdiction 
of  the  O.A.A.  in  formal  discipline  proceedings  is  ultimately  exercised 
by  the  Registration  Board,  which  is  authorized  to  "suspend  or  cancel 
the  membership  of  any  member  . . .  whom  it  finds  guilty  of  misconduct  or 
incompetence  such  as  to  render  it  desirable  in  the  public  interest  that 
he  should  be  so  dealt  with"  (S.  10(2) (b),  Reg.  61)  No  greater 
specificity  is  provided  to  these  terms  than  that  ascertainable  from 
Regulations  34-60  (Professional  Conduct).  As  described  below,  proposed 
amendments  would  define  O.A.A.  jurisdiction  far  more  clearly. 

Once  the  P.C.C.  has  considered  the  complaint  and  the  appropriate 
jurisdiction  of  formal  discipline,  it  makes  its  recommendation. 

Most  cases  before  the  Committee  are  not  pursued  as  the  complaints 
relate  to  conduct  not  within  the  regulations  or  to  regulations,  breach 
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of  which  is  not  considered  serious  enough  to  warrant  a  full  hearing. 

The  majority  of  complaints  at  this  stage  come  from  members  and  unless 
very  serious  are  not  pursued.  However,  those  from  clients  are  taken 
more  seriously,  and  are  investigated  in  much  greater  detail. 

In  an  interview  with  Steven  Wilson,  the  E.  D.  confirmed  that  strenuous 
attempts  are  made  to  resolve  complaints  at  the  P.C.C.  level. 

If  the  P.C.C.  decides  that  the  member  is  at  fault  but  not  in  breach 
of  the  Regulations,  or  that  the  case  should  not  go  forward,  it  will 
advise  and  counsel  the  architect  on  methods  of  improving  practice  and 
avoiding  similar  difficulties  in  future.  The  P.C.C.  has  no  express  legal 
authority  to  counsel  or  advise  members,  and  does  so  only  informally.  A 
fortiori  it  has  no  authority  to  reprimand  members,  although  the  E.  D.  of  the 

O. A.A.  stated  that  he  thought  this  would  be  a  useful  power  for  the 

P. C.C.  to  possess,  There  is  no  publication  of  matters  before  the 
P.C.C,  except  where  the  Registration  Board  comments  to  the  members 
generally  on  recurrent  P.C.C.  problems  reported  to  the  Board  by  its 
liaison  member  on  the  P.C.C. 

If  the  P.C.C.  decides  that  the  matter  should  go  no  further,  it 
informs  the  complainant,  as  well  as  the  accused  architect  and 
provides  both  parties  with  written  and  detailed  reasons  for  its 
conclusion.  Although  the  Regulations  enable  any  member  of  the  public 
to  by-pass  the  P.C.C.  and  Council  and  to  lay  a  formal  complaint  before 
the  Registration  Board,  the  P.C.C.  does  not  inform  complainants  of 
this  right  unless  the  complainant  specifically  asks  for  such  information. 
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If  the  P.C.C.  concludes  that  formal  discipline  is  warranted,  it 
informs  Council  of  its  recommendation.  It  is  then  up  to  Council  to 
lay  the  matter  before  the  Registration  Board  by  filing  a  sworn  complaint 
with  the  Board's  secretary  as  provided  by  Regulations  62  and  63. 

The  P.C.C.  usually  meets  once  each  month.  Meetings  normally  last 
for  about  one  half  day  each,  though  occasionally  a  meeting  will  take 
all  day.  Over  the  last  few  years,  the  Committee  has  met  12-13  times 
annually. 

Once  Council  is  informed  of  a  P.C.C.  determination  that  formal 

discipline  should  ensue,  it  considers  the  recommendation.  However, 

the  recommendation  is  normally  accepted  and  a  complaint  under  oath  is  sworn 

(normally  by  the  Secretary  to  the  Board,  who  is  the  Executive  Director). 

The  matter  is  then  formally  before  the  Registration  Board  which 

is  responsible  for  its  further  carriage.  Complaints  under  oath  can  be 

sworn  by  any  person,  and  where  a  complaint  setting  forth  alleged 

misconduct  or  incompetence  and  giving  reasonable  particulars  has  been 

made  under  oath  and  filed  with  the  Secretary,  the  Board  must  be 

convened  within  7  days  thereafter  to  consider  and  act  upon  the 

complaint.  The  E.  D.  noted  that  one  such  complaint  (apparently 

drafted  by  a  complainant's  lawyer)  had  been  received  by  the  Board 

Secretary's  Office,  but  that  it  was  withdrawn  when  the  complainant 

was  informed  that  he  would  have  to  prosecute  the  matter  himself 

(without  O.A.A.  intervention)  and  at  his  own  expense.  It  is  not 

clear  if  the  Board  could  hold  a  preliminary  hearing  to  decline  to 

act  generally,  in  the  manner  in  which  the  A.P.E.O.'s  legal  advice 
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suggests  council  can  act. 
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Formal  discipline  proceedings  involve  a  hearing  pursuant  to  the 
requirements  of  The  Statutory  Powers  Procedure  Act.  At  the  conclusion 
of  the  hearing, the  Board  may  find  the  member  not  guilty.  If  however, 
the  charge  is  established,  the  only  sanctions  expressly  available  to 
the  Board  are  suspension  or  cancellation  of  membership 
(Regulation  61).  Although  s.  10(2) (c)  of  the  Act  permits  the  Board 
to  pass  regulations  to  allow  conditional  cancellations  of  membership, 
no  Regulation  has  been  made  in  pursuance  of  that  power.  In  practice, 
the  Board  has  imposed  informal  reprimands  in  some  cases,  rather  than 
suspensions  or  cancellation.  The  informal  reprimand  sanction  developed 
in  cases  in  which  members  pleaded  guilty  and  requested  reprimands 
rather  than  more  severe  sanctions.  The  authority  of  the  Board  to 
sanction  by  informal  reprimand  has  never  been  tested  judicially. 

Where  a  member  is  convicted  in  formal  discipline,  the  facts  of 

the  case,  reasons  for  judgment,  disposition  and  name  of  convicted 

architect  are  always  (as  a  matter  of  policy)  circulated  by  official 

memos  from  the  O.A.A.  to  all  members  "as  a  means  of  continuing 

education".  There  is  no  publication  of  cases  in  which  a  "not  guilty" 

result  is  reached.  The  Board  can  order  such  publication  as  it  sees 

fit,  and  "where  it  is  in  the  public  interest",  a  press  release  is 

prepared  and  distributed.  The  E.  D.  indicated  that  he  has  been  trying 

to  get  the  Board  to  be  explicit  in  its  reasons  so  that  the  maximum 

educational  value  can  be  achieved.  A  sample  memorandum  to  the 
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membership  is  reproduced  in  Appendix  VII. 

The  question  of  what  standards  should  be  applied  in  formal  discipline 
hearings  has  never  arisen.  The  present  E.D.  of  the  O.A.A.  stated  that, 
in  his  more  than  10  years'  experience  with  the  O.A.A.,  there  had 
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never  been  a  hearing  on  a  formal  complaint  impugning  the  competence 
of  a  member.  In  one  case  a  charge  of  incompetence  was  laid  where 
the  accused  suffered  from  severe  physical  and  alcoholic  problems. 

However,  he  had  recovered  by  the  time  the  formal  hearing  began,  and 
charges  were  relaid  in  respect  of  the  accused's  having  stamped 
drawings  he  had  not  prepared:  a  conviction  was  registered  and  the 
member  was  expelled.  Only  two  months  ago,  a  sworn  complaint  was 
received  alleging  incompetence  in  a  case  in  which  the  architect  had 
failed  to  procure  a  building  permit  and  to  undertake  other  basic  duties: 
apparently,  the  matter  will  be  "settled"  and  is  not  to  proceed.  The 
only  "standards"  available  now  are  those  of  the  R.A.I.C.  and  of 
various  building  codes.  However  the  O.A.A.  has  been  active  in 
compiling  a  manual  entitled  "Outline  of  Service".  The  manual  is  a 
handbook  of  practice  and  when  completed  will  set  standards  of  per¬ 
formance  for  "all  phases  of  practice".  An  associate  of  a  large  firm 
was  retained  as  editor  and  with  assistance  from  the  O.A.A. ,  and 
from  standards  available  in  the  United  States  and  through  the  Royal 
Institute  of  British  Architects,  exposure  drafts  (10  to  15 
per  standard)  were  written  and  circulated  to  all  relevant  experts. 

Currently,  30,  of  the  35  standards  to  be  developed,  are  complete. 

The  manual  has  already  sold  1,000  copies  (there  are  only  about  3,500 
non-Quebec  architects  in  Canada).  Although  there  has  been  no  precedent,  the 
O.A.A.  expects  that  standards  developed  from  this  manual  would  permit 
findings  of  incompetence. 
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The  Registration  Board  meets  once  monthly  and  generally  for 
one  full  day  per  meeting.  However,  discipline  hearings  can  go  on 
for  two  or  three  days,  creating  hardship  on  the  volunteer  Board 
members,  and  particularly  on  the  non-Toronto  members.  The  average 
cost  of  "discipline"  annually  to  the  O.A.A.  is  about  $15,000.  This 
figure  includes  legal  fees,  room  rentals,  P.C.C.  meals  and 
expenses  and  the  like.  Actual  figures  are: 


1975 

$ 

13,179. 

1976 

$ 

34,781. 

1977 

$ 

14,465. 

1978  (budget) 

$ 

15,000. 

The  unusually  high  1976  expenditure  reflects  the  cost  of  the  Tampold  and  Wells 

case,  which  was  unsuccessful lv  annealed  to  the  Courts  by  the  members  in¬ 
volved.  The  Board  does  not  have  power  to  assess  costs  against  architects  it 
convicts.  The  cost  of  discipline  is  similar  to  that  of  enforcement  of  the  Act 
(1978  budget  on  enforcement,  $15,000)  and  amounts  to  approximately 
$9.00  per  member  (based  on  1,650  members).  There  is  no  lay 
participation  at  any  stage  of  disciplinary  proceedings. 

Where  an  architect’s  membership  has  been  cancelled  or  suspended, 
the  architect  can  appeal  to  the  Courts  in  accordance  with  s.  19  of 
the  Act:  the  Court  is  free  to  vary  the  order  of  the  Board  and  to 
impose  such  orders  as  it  considers  just. 

IV.  DISCIPLINE  BY  THE  O.A.A. 

Information  about  the  workload  of  the  P.C.C.  for  the  period 
November,  1974,  through  April,  1977,  is  presented  in  Charts  A,  B,  C 
and  D  of  Table  XX.17%ome  of  the  information  from  which  Table  XX  was 
constructed  was  provided  to  the  P.O.C.  by  the  O.A.A.; 
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further  and  more  detailed  data  was  obtained  by  a  review  of  P.C.C.  files 
by  Steven  Wilson  with  the  assistance  of  the  Executive  Director  of  the  O.A.A. 
Table  XXI  presents  information  about  formal  disciplinary  proceedings  before 
the  Registration  Board  for  the  period  1971  through  October  1977. 

TABLE  XX  -  ANALYSIS 

The  complaints  reported  in  Chart  D  of  Table  XX  show  a  very 
limited  role  played  by  the  P.C.C.  in  competence  matters.  No  complaint 
during  the  21/2  year  period  raised  for  the  P.C.C. 's  consideration  the 
question  of  the  general  competence  of  any  architect.  Four,  and 
possibly  five  complaints  reported  during  the  period  raised  questions 
about  the  adequacy  of  the  architect's  performance  on  a  particular 
engagement.  In  each  of  these  cases  Ceases  numbers  41,  49,  53  and  54, 
and  possibly  43),  the  accused  was  a  sole  practitioner.  In  three  cases, 
clients  reported  the  complaint  while  in  one,  a  building  department 
official  complained  about  the  inadequacy  of  plans,  and  in  the  other 
Cdoubtful),  case,  the  matter  was  reported  by  another  architect  Ccase  43 
can  be  regarded  as  raising  a  competence  issue  if  it  is  seen  as  one  in 
which  the  bid  was  unreasonably  low  because  the  accused  architect  did 
not  appreciate  what  service  would  be  needed,  or  if  it  raises  a  concern 
about  the  corner-cutting  that  would  be  necessary  to  make  the  job 
profitable  at  the  tender  price,  in  which  case,  it  could  be  dealt  with 
as  an  instance  of  reckless  disregard  for  public  or  clients'  interests). 

In  three  of  these  cases,  the  P.C.C.  conducted  an  informal  investigation 
of  the  matter,  and  in  two  of  these  three  instances,  the  accused  was 
acquitted,  In  the  third  case  he  was  "required  to  retract  his  (unduly 
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low],  bid  and  submit  a  proper  one".  In  the  other  two  cases,  repre¬ 
sentatives  of  the  P.C.C.  conducted  on-location  investigations,  in  one 
case  (41)  visiting  the  construction  site,  and  in  the  other(49), 
inspecting  drawings  submitted  to  a  building  department.  The  accused 
was  counselled  in  the  first  case,  while  in  the  second,  no  action 
was  taken  even  though  the  drawings  were  found  to  have  been  inadequate. 
It  does  not  appear  that  the  accused  was  even  contacted  in  this  latter 
case.  In  none  of  the  four  or  five  cases  was  any  general  investigation 
of  the  competence  of  the  accused  architect  undertaken  in  consequence 
of  the  single  complaint  registered. 

A  small  number  of  cases  involved  fee  and  other  contractual 
disputes.  The  consideration  of  such  disputes  by  the  P.C.C.  confirms 
that  there  is  no  systematic  screening  performed  by  the  E.  D.  In  two 
of  the  fees  matters  (13  and  16),  the  P.C.C.  advised  the  complaining 
client  that  the  fees  appeared  to  be  appropriate.  In  the  third,  the 
P.C.C.  appears  to  have  played  a  dispute  resolution  role  in  recommen¬ 
ding  that  the  fees  be  reduced  (case  17).  Although  there  seems  to 
have  been  an  element  of  quality  deficiency  in  each  of  the  fees 
complaints,  that  deficiency  was  not  regarded  as  serious  enough  to 
prompt  further  action  by  the  P.C.C.  on  the  matter.  In  the  contract 
dispute  cases  (51,  53  and  54  -  53  and  54  were  also  considered  to  be 
competence  cases,  above),  the  P.C.C.  investigated  but  felt  no  further 
action  was  warranted'.  One  case  (53),  was  investigated  even  though 
civil  litigation  was  pending  and  despite  P.C.C.  fear  of  being  drawn 
into  the  litigation.  The  E.  D.  of  the  O.A.A.  stated  that  he  had 
noticed  a  trend  by  some  clients  to  use  O.A.A.  discipline  "as  a  lever" 
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in  civil  proceedings,  and  that  the  P.C.C.  is  conscious  of  and  careful 
about  its  involvement  in  such  cases,  and  the  possibility  of  its 
members  being  called  to  testify  in  civil  proceedings.  However,  the 
P.C.C.  has  received  counsel's  opinion  that  there  is  no  need  to  await 
the  termination  of  civil  proceedings,  and  as  case  53  indicates,  the 
P.C.C.  will  become  involved  at  an  earlier  stage  in  appropriate  cases. 

Despite  its  apparent  willingness  to  consider  complaints  of  any 
sort,  very  few  competence-related  matters  are  reported  to  the  P.C.C. 

The  vast  majority  of  complaints  (21  of  59  complaints  for  which  details 
are  available),  involved  breaches  of  ethical  rules  prohibiting  conflicts 
of  interest,  unfair  competition  against  other  architects,  discourtesy 
and  the  like.  Thirteen  complaints  involved  breaches  of  Regulation  35 
(which  prohibits  architects  from  assisting  others  to  breach  the 
architectural  monopoly).  Of  the  remaining  cases,  5  involved  breaches 
of  advertising  rules,  4  the  stamping  of  drawings  not  prepared  by  the 
accused,  and  4  the  passing  off  of  another's  work  as  that  of  the 
architect.  Six  cases  raised  issues  either  not  related  to  the  architect's 
profession  or  which  could  not  be  classified  because  they  were  too 
vague. 

It  is  noteworthy  that  the  fees  and  contracts  complaints  and  the 
majority  of  competence-related  complaints  originated  from  clients. 

This  fact  is  the  more  significant  once  Charts  A,  B  and  C  of  Table  XX 
are  examined.  These  charts  show  that  during  the  21/2  year  period 
considered,  only  8  of  64  complaints  originated  with  clients,  while 
48  of  the  complainants  were  other  architects:  8  complaints  were 
received  from  other  and  less  usual  sources,  CSome  of  these  complaints 
were  originated  by  O.A.A.  Council  or  Registration  Board  members 
or  with  O.A.A.  Staff).  These  figures,  taken 
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together  with  the  analysis  of  Chart  D  (above),  suggest  that  architects 
do  not  complain  about  the  incompetence  of  other  architects.  When  pro¬ 
fessionals  complain,  their  complaints  relate  almost  exclusively  to 
ethical  and  enforcement  matters.  As  clients  complain  infrequently, 
very  few  competence  inputs  are  received  by  the  O.A.A.  discipline 
system. 

TABLE  XXI  -  ANALYSIS 

No  competence-related  complaint  appears  among  the  eleven  matters 
considered  by  the  formal  discipline  procedure  of  the  Registration 
Board  during  the  period  1971-77.  Seven  of  the  eleven  cases  involved 
breaches  of  Regulation  35  (assisting  non-members  to  practice  architecture) , 
the  other  cases  involved  ethical  breaches  (improper  acceptance  of 
commissions,  sealing  documents  prepared  by  others,  passing  off 
others'  work  as  that  of  the  accused  architect).  The  penalties  imposed 
included  cancellations  and  suspensions  of  membership,  reprimands,  or 
no  more  than  a  mere  finding  of  guilt  by  the  Registration  Board. 

The  absence  of  competence  complaints  in  the  formal  procedure  is 
the  expected  consequence  of  a  limited  number  of  competence  inputs  to 
the  P.C.C.,the  lack  of  general  investigative  authority,  and  the 
strong  dispute  resolution  orientation  of  the  P.C.C.  and  O.A.A.  adminis¬ 
trative  staff.  The  data  confirm  the  Executive  Director's  impression 
that  there  have  been  no  competence  complaints  before  the  Registration 
Board  during  his  longer  than  ten-year  tenure  with  the  O.A.A. 

For  the  past  several  years,  the  O.A.A.  has 
been  requesting  amendments  to  its  governing  Act  and  to  the  regulations  made 
under  it.  While  the  changes  requested  do  not  relate  solely  to  discipline,  the 
new  legislation,  if  enacted  would  change  the  structure,  procedures,  and 
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rights  of  institutions  involved  in  O.A.A.  discipline.  Their  general 
effect  would  be  to  streamline  the  procedure,  define  the  O.A.A.'s  juris¬ 
diction  over  incompetence  more  clearly,  provide  for  a  wider  choice  of 
sanctions,  and  permit  the  O.A.A.  to  deal  directly  with  incompetence 
attributable  to  mental,  physical  or  addictive  handicaps. 

The  relevant  provisions  of  the  proposed  Act  and  Regulations  are 
reproduced  in  Appendix  VI  .  Regulations  20  and  21  define  professional 
misconduct  in  a  manner  similar  to  that  presently  in  force  under  the 
regulations  under  The  Professional  Engineers  Act.  Their  adoption 
would  not  extend  O.A.A.  jurisdiction  beyon  its  present  operational 

limits,  but  clear  jurisdiction  could  serve  symbolic  functions, 
alerting  members  and  clients  to  O.A.A.  interest  in  competence.  The 
performance  of  this  function  would  be  reinforced  by  S.  30  of  the 
proposed  Act,  requiring  the  Board  to  prepare  and  distribute 
(to  members  and  to  the  public),  a  comprehensive  Code  of  Ethics. 
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All  discipline  matters  would  be  placed  under  the  auspices  of  the 
Registration  Board:  preliminary  investigation  would  be  by  a  Board- 
appointed  complaints  committee.  Nothing  in  the  proposals  requires 
committee  members  to  be  members  of  the  Association  but  committee  members 
cannot  be  Board  members.  The  possibility  of  lay  participation  is 
suggested  as  well  by  proposals  amending  the  requirements  for  Board 
membership:  two  Board  members  would  be  lay  members,  including  one 
Ontario  lawyer  with  ten  years’  experience.  The  complaints  committee 
would  be  required  to  investigate  all  matters  brought  to  its  attention 
by  sworn  complaint  and  authorized  to  investigate  complaints  in  other 
cases,  for  the  purpose  of  recommending  to  the  Board  whether  or  not  the 
case  is  an  appropriate  one  for  a  formal  hearing  by  the  Board.  The 
proposals  do  not  clarify  or  extend  the  committee's  right  to  investigate, 
and  in  particular,  do  not  authorize  spot-auditing  of  competence  generally 
following  a  complaint  or  in  the  course  of  investigating  the  circumstances 
surrounding  a  particular  complaint.  As  noted  above,  such  powers  would  be 
valuable.  In  return  for  the  requirement  that  the  committee  investigate 
where  sworn  complaints  are  received,  the  right  of  a  complainant  to  lay 
a  formal  complaint  before  the  Board  and  to  be  able  to  require  a  Board 
hearing  is  removed.  The  removal  of  the  latter  right  is  desirable  so 
long  as  there  are  adequate  guarantees  of  responsible  investigation  by 
the  regular  investigatory  committee:  it  appears  to  be  an  overreaction 
to  concerns  about  lack  of  guarantees  to  permit  direct  access  to  the 
Board.  The  truth  seems  to  be  that  direct  access  was  first  allowed 
before  the  P.C.C.  took  over  the  task  of  informal  preliminary  investi¬ 
gation,  and  the  right  of  direct  access  now  appears  to  be  an  unnecessary. 
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anachronistic  and  possibly  vexatious  right.  The  question  of  whether  or 
not  the  requirement  of  committee  investigation  upon  receipt  of  a  sworn 
complaint  constitutes  an  adequate  guarantee,  is  considered  in  Part  H 
below. 

The  Act  would  enshrine  Statutory  Powers  Procedure  Act  procedural 
requirements  more  clearly.  It  would  permit  the  Board  to  order  the 
O.A.A.  to  pay  costs  to  members  where  it  appears  that  the  disciplinary 
proceedings  were  unwarranted,  thereby  enabling  the  O.A.A.  to  undo  at  least 
the  financial  prejudice  caused  by  improperly  instituted  proceedings.  There 
is  no  express  provision  in  the  Act  permitting  the  O.A.A.  to  order  a  member 
found  guilty  in  disciplinary  proceedings  to  reimburse  the  O.A.A.  in  respect 
of  investigation  and  prosecution  costs. 

The  new  provision  (s .  17)  would  clearly  allow  the  imposition  of  a 
full  and  wide  range  of  sanctions.  The  ability  to  order  conditional  sus¬ 
pensions  or  re-education  is  essential  if  discipline  is  to  cope  with  a 
variety  of  competence  problems  including  those  which  can  be  solved  by  re¬ 
training  or  re-testing.  Again,  such  provisions  could  serve  symbolic  functions 
and  assist  in  a  shift  in  orientation  in  a  profession  which  has  had  very 
limited  experience  with  competence  in  its  discipline  system.  Similarly, 
the  provisions  of  s.  18,  allowing  for  suspension  in  cases  of  incompetence 
attributable  to  health  or  drug  problems,  are  desirable  in  permitting  the 
discipline  system  to  deal  directly  with  these  particular  types  of  incom¬ 
petence  for  which  normal  disciplinary  sanctions  may  be  inappropriate. 

Finally,  the  new  provisions  establish  waiting  periods  for  applications  for 
re-admission,  and  expressly  permit  the  imposition  of  conditions  (such  as 
practice  supervision  or  re-education),  upon  the  re-admission  or  termination 
or  cancellation  of  membership  of  a  member. 
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V.  DISCIPLINE  BY  THE  O.A.A.:  GENERAL  ANALYSIS 

The  current  O.A.A.  discipline  procedure  contains  institutions  and 

procedures  which  could  assist  it  to  be  effective  in  reacting  against 
incompetence.  In  particular,  the  lack  of  absolute  writing  requirements, 
the  absence  of  any  systematic  declining  of  jurisdiction  over  particular 
types  of  complaints  (fees,  negligence) ,  the  full  reporting  of  Board 
discipline  results  and  the  presentation  to  the  members  of  P.C.C. 
activity  by  means  of  reports  of  the  Board  based  on  information  provided 
by  the  Board  liaison  member  of  the  P.C.C. ,  can  each  be  noted  as 
desirable  attempts  to  make  the  system  responsive  to  competence  matters. 
The  changes  in  the  proposed  new  Act  and  Regulations  will  be  helpful 
as  well  in  the  manner  described  above. 

However,  two  basic  problems  plague  the  system,  are  not  addressed 
in  the  proposed  legislative  changes,  and  severely  limit  the  effects  of 
O.A.A.  discipline  in  promoting  architectural  competence.  These 
problems  are: 

(a)  insufficiency  of  inputs;  and 

(b)  limited  investigative  powers. 

(a)  The  insufficiency  of  inputs  means  that  incompetent  architects 
are  not  educated  or  removed  from  the  profession  by  discipline,  and  that 
the  deterrent  effects  of  O.A.A.  discipline  cannot  be  great.  Unless  the 
system  is  able  to  uncover  incompetent  members,  subject  them  to  discipline 
and  report  the  matter  to  other  members  with  some  frequency,  discipline 
cannot  be  an  important  plank  in  the  O.A.A.' s  regulatory  activities.  The 
lack  of  client  inputs  is  clearly  apparent:  architectural  clients 
complain  to  the  O.A.A.  about  incompetence  very  infrequently  .  The  recent 
dramatic  escalation  in  successful  civil  liability  claims  against 
architects  belies  the  theory  that  the  competence  level  of 
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practitioners  is  so  high  that  complaints  are  unnecessary  or  the 

theory  that  clients  are  not  able  to  perceive  (or  be  apprised  of),  harm 

174 

flowing  from  incompetent  performance.  Instead,  client  abstinence  from 

the  O.A.A.  complaints  procedure  seems  to  be  related  more  to  the  nature 

of  clients  of  architects.  Almost  three  quarters  of  the  clients  of 

architects  are  companies,  institutions,  governments  and  other 

architectural  or  engineering  firms:  only  24%  of  clients  are 
175 

individuals.  It  has  been  hypothesized  (and,  it  is  suggested,  it  has  been 

demonstrated  throughout  this  paper),  that  sophisticated  non-individual 

clients  do  not  complain,  but  express  their  displeasure  with  the  quality 

of  service  rendered  in  other  ways.  As  well,  it  is  suggested  that 

even  individual  clients  of  architects  are  more  likely  to  be  sophisticated 

than  (say)  individual  clients  of  lawyers:  recognizing  their  rights 

and  financially  capable  of  pursuing  them,  architectural  clients  do  not 

complain  to  the  O.A.A.  The  reluctance  of  clients  to  complain  is 

demonstrated  further  by  the  results  of  the  Architecture  Engineering 

Client  Survey.  Of  those  clients  in  the  sample  dissatisfied  with  the 

quality  of  architectural  services  they  had  received,  none  complained 

to  the  O.A.A.  as  a  means  of  voicing  displeasure  or  resolving  the 
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matter.  While  the  O.A.A.  does  not  advertise  its  discipline  system, 
it  is  unlikely  that  even  heavy  advertising  well  beyond  the  capacity  of 
its  limited  budget  would  increase  significantly  the  number  of  client  complaints. 

The  difficulties  of  limited  inputs  are  exacerbated  by  the  absence 
of  a  significant  number  of  complaints  by  members  about  the  competence 
of  other  architects.  While  members  do  report  ethical  breaches  fre¬ 
quently,  there  are  virtually  no  competence  complaints,  and  there  is  no 
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express  duty  on  members  to  report  incompetence.  Architects  practise 

their  profession  in  ways  which  should  permit  supervising  and  subsequent 
architects  to  be  able  to  spot  incompetent  performance  frequently  .  . 

The  absence  of  member  complaints  seems  explicable  only  on  the  basis  that 

architects  do  not  appear  to  want  to  report  other  architects'  poor 
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performance. 

Although  most  practising  architects  are  insured,  the  O.A.A.  has 
no  arrangement  with  insurers  to  be  informed  of  claims  against 
architects  as  disciplinary  inputs.  While  the  insurers  do  publish 
loss  control  manuals,  utilizing  claims  histories  as  means  of  avoiding 
similar  losses  in  future,  the  O.A.A.  is  unable  to  discipline  individual 
insureds  whose  negligence  might  amount  to  incompetence  subject  to 
discipline.  It  is  unlikely  that  insurers  would  voluntarily  disclose 
such  information,  and  the  O.A.A.  is  left  to  learn  only  of  such 
civil  actions  as  are  actually  commenced  and  which  come  to  its 
attention  by  reports  by  other  members  or  by  newspapers. 

Similarly  no  attempt  has  been  made  by  the  O.A.A.  to  stimulate  com¬ 
plaints  from  large-scale  users  of  architectural  services  (e.g.  particular 
government  departments) .  It  is  impossible  to  assess  the  practicality 
or  utility  of  a  suggestion  of  increased  effort  to  stimulate  such 
sources . 

(b)  The  inability  to  investigate  beyond  such  information  as  is 
volunteered  to  the  staff  or  P.C.C.  in  respect  of  the  instant  complaint 
operates  as  a  particularly  significant  constraint  in  the  context  of  a 
system  which  receives  very  few  inputs.  Names  of  allegedly 
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incompetent  practitioners  are  reported  to  the  O.A.A.  quite  infrequently; 
it  would  be  most  helpful  (as  the  Executive  Director  of  the  O.A.A.  acknowledged), 
to  be  able  to  conduct  broad  audits  of  the  competence  of  these  practitioners. 

It  is  a  partial  underutilization  of  the  input  to  conclude  that  no  incom¬ 
petence  or  no  incompetence  serious  enough  to  merit  further  proceedings 
has  been  demonstrated  on  the  project  complained  about  without  testing  more 
generally  the  competence  of  those  few  members  complained  against.  The 
benefits  of  the  ability  to  investigate  are  apparent  from  observation  of 
I.C.A.O.  discipline.  An  even  more  general  practice  inspection  power  may 
be  desirable  in  a  profession  unable  to  stimulate  competence  complaints 
by  other  means  despite  evidence  that  significant  problems  of  incompetence 
exist  in  the  profession. 

One  further  feature  of  architectural  practice  was  suggested  as 
relevant  to  diminishing  the  utility  of  discipline.  When  architects 
perform  their  services,  there  are  frequently  other  professionals 
(architects,  engineers)  or  knowledgeable  personnel  (contractors),  in 
positions  to  be  able  to  notice  and  correct  errors.  It  is  thus  hypothesized 
that  architects’  errors  will  be  noticed  and  corrected  before  noticeable 
harm  occurs,  more  frequently  than  those  of  (say),  structural  engineers  whose 
work  may  not  be  inspected  by  another  professional  before  the  completion  of 
construction.  The  hypothesis  cannot  be  advanced  as  an  absolute  proposition 
(witness  the  significant  level  of  civil  liability  claims  against  architects); 
however  to  the  extent  that  it  is  true,  the  importance  of  member-reporting 
and  practice  inspection  as  means  of  producing  disciplinary  inputs  increases. 

One  further  constraint  created  by  the  present  orientation  and  procedures 
of  the  O.A.A.  should  be  noted.  There  is  a  heavy  dispute-resolution 
orientation  displayed  at  the  administrative  and  P.C.C.  levels. 
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This  orientation  is  not  criticized,  but  to  the  extent  that  it  permeates 
these  levels,  attempts  to  conciliate  are  more  likely  than  attempts  to 
detect  and  to  sanction  incompetence.  Such  an  orientation  might  suggest 
that  the  P.C.C.  should  have  wider  powers  to  sanction.  If  most  matters 
are  to  be  resolved  at  that  level,  the  opportunity  to  discipline,  though 
perhaps  only  to  a  limited  degree,  might  appropriately  be  granted  to  the 
P.C.C.  The  Executive  Director  of  the  O.A.A.  has  suggested  that  the  P.C.C 
power  to  issue  reprimands.  The  ability  to  order  re-education  in  lieu  of 
suspension  or  in  lieu  of  pressing  the  matter  to  formal  discipline  might 
be  appropriately  placed  at  the  P.C.C.  level.  A  ready  right  of  appeal 
from  such  inconvenient  but  not  necessarily  harsh  sanctions  might  allay 
fears  of  prejudice  arising  from  informality  at  the  lower  levels.  The 
effectiveness  of  such  a  procedure  would  be  enhanced  by  even  greater 
publicity  of  P.C.C.  activity  than  is  presently  undertaken.  The  results 
of  individual  cases  (though  normally  anonymously),  would  be  made 
known  to  members  of  the  profession  to  serve  deterrent  and  guidance 
functions:  wider  publicity  might  have  some  effect  in  stimulating 
client  complaints  and  for  these  reasons  could  be  considered  even 
within  the  context  of  present  P.C.C.  activity.  There  can  be  no 
serious  objection  to  annual  publication  to  members  and  the  public 
generally  of  charts  similar  to  Chart  D  of  Table  XX,  and  valuable 
benefits  might  flow  from  such  publicity. 


have 
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PART  H  -  CONCLUSION:  PROPOSALS  FOR  REFORM 

I .  COMPETENCE:  THE  ROLE  OF  PROFESSIONAL  ORGANIZATIONS 

The  appropriate  role  of  discipline  in  the  professions  under  study 

cannot  be  assessed  except  in  relation  to  two  other  questions: 

Ci)  What  is  the  extent  of  the  responsibility  of  the 
regulatory  agency  to  assure  competence  generally; 
and 

(ii)  What  is  the  appropriate  relationship  between 

discipline  and  other  means  of  assuring  competence 
in  devising  an  overall  "package"  designed  to 
fulfill  the  role  identified  as  proper  for  the 
regulator  by  the  answer  to  question  (i) . 

Ci)  In  Part  A  above,  two  definitions  of  "competence"  were 

provided,  but  no  attempt  was  made  to  describe'  that  which  reflected 

most  accurately  the  ambit  of  the  responsibility  of  professional  organizations 
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to  the  public.  It  is  suggested  now  that  the  professional  organizations 
ought  to  be  responsible  for  their  members’  continuing  competence  in  both 
the  narrow  and  the  wide  sense  described  above.  That  is,  the  organizations 
should  attempt  to  ensure  not  only  that  their  members  are  possessed  of 
specified  minimum  levels  of  skills,  knowledge  and  ability,  but  also 
that  their  members  habitually  apply  these  qualities  in  a  "competent" 
manner.  This  is  not  to  suggest  that  each  type  of  manifestation  of 
competence  should  be  treated  in  the  same  way,  or  followed  by  harsh  (or 
even  any)  sanctions,  but  only  that  the  public  has  legitimate  expectations 
that  professional  organizations  are  attempting  to  assure  that  their 
membership  is  competent  in  both  ways.  It  is  suggested  that  guarantees  of 
both  forms  of  competence  are  subsumed  with  oft -quoted  phrases  describing 
the  professional  organizations  as  delegates  of  the  legislature  exercising 
powers  in  the  public  interest.  To  the  extent  that  client  inability  to  make 
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meaningful  judgments  about  quality,  the  possibility  of  significant  harm 
following  upon  poor  performance,  and  the  protection  of  third 
party  interests,  etc.  justify  regulation  of  professional 
activities,  they  apply  (often  with  equal  or  even  greater 
force)  to  issues  of  competent  performance  as  well  as  of  the  possession 
of  requisite  technical  skills,  ability  or  knowledge. 

There  is  no  quarrel  with  the  proposition  that  professional  or¬ 
ganizations  are  responsible  for  the  competence  of  their  members  in  the 
narrow  sense.  Competence  in  this  sense  is  the  quality  tested  upon  entry 
into  the  profession  and  is  regarded  as  a  prime  component  of  what  sets 
a  professional  off  from  non-professionals.  However,  there  is 
occasional  doubt  expressed  that  professional  organizations’  responsibilities 
extend  to  guarantees  of  proper  performance.  Most  (though  not  all)  will 
agree  that  grossly  negligent  or  reckless  conduct  constitutes  incompetence 
that  should  properly  be  a  concern  of  the  organization:  many  will 
quarrel  with  the  notion  that  negligent  conduct  is  of  interest  to  the 
organization.  These  latter  would  suggest  that  professional  negligence 
is  the  concern  of  civil  litigation  exclusively. 

The  view  that  professions  have  no  concern  with  performance,  and 
particularly  with  negligent  performance,  is  now  largely  discredited.  If 
guaranteed  competence  is  a  major  function  of  professional  regulation,  it 
is  inappropriate  to  abdicate  professional  responsibility  at  exactly  the 
level  most  important  to  clients  and  to  the  public  generally.  Client  and 
public  interests  lie  strongly  in  the  direction  of  competent  performance: 
it  is  largely  professional  interests  that  manifest  any  concern  for 
skills,  ability  and  knowledge  for  their  own  sake.  To  regard  "performance" 
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as  a  matter  to  be  regulated  by  the  courts  is  to  deny  professional  res- 
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ponsibility  where  it  is  expected  and  often  needed  most.  Legislatures, 

professional  organizations,  law  reformers  and  observers  who  have  con¬ 
sidered  the  matter  recently  have  all  concluded  that  professional  compe¬ 
tence  in  all  senses  is  appropriately  a_  major,  if  not  the  major  concern 
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of  professional  organizations.  Elaboration  of  the  proper  role  of 
professional  regulators  in  competence  and  other  matters  is  a  prime  task  of  the 
Professional  Organizations  Committee  and  is  better  done  by  it  than  by  this  author, 

It  suffices  for  this  paper  to  state  that  it  will  be  assumed  for 

the  balance  of  the  paper  that  professional  organizations  are  responsible 

for  taking  steps  that  tend  to  guarantee  that  professionals  possess 
acceptable  minimums  of  skill,  knowledge  and  ability,  and  that  the 
professionals  will  habitually  apply  these  qualities  in  a  professionally 
competent  manner  so  as  to  advance  the  interests  of  their  clients  and  the 
public . 

II.  COMPETENCE:  THE  ROLE  OF  DISCIPLINE 

'  (ii )  Acceptance  of  fhis  assumption  does  not  entail  that  pro¬ 
fessional  organizations  are  responsible  to  assure  that  their  discipline 
systems  operate  to  provide  such  guarantees.  Discipline  is  only  one 
technique  which  might  be  deployed  in  a  profession's  assault  on  incom¬ 
petence,  Moreover,  the  many  institutional  constraints  on  the  effectiveness 
of  discipline  entail  two  consequences: 

Ci)  Discipline  can  at  best  be  expected  to  be  supportive 
and  protective  of  mininum  competence  only:  it 
cannot  be  relied  upon  to  produce  excellence;  and 

(ii)  discipline  alone  (particularly  when  discipline  is 
narrowly  construed  to  include  only  expulsion  or 
suspension  of  individual  members) ,  cannot  be  expected 
to  have  a  substantial  impact  on  the  maintenance  of 
even  minimum  standards  of  competence. 
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These  consequences  have  led  some  commentators  to  conclude  that 
discipline  is  ineffective  in  the  attempt  to  promote  continuing  compe¬ 
tence.  Some  have  criticized  discipline  as  being  applicable  only  after 
the  fact:  professionals  are  disciplined  only  after  they  have  performed 
incompetently  and  (usually)  after  they  have  harmed  client  or 
public  interests.  This  is  to  ignore  the  cleansing,  general  deterrent, 
quality  control  and  educational  functions  which  might  be  performed  if 
the  experience  of  disciplining  the  one  errant  member  can  be  preserved 
and  utilized  effectively:  it  is  also  to  ignore  the  possibility  that 
discipline  may  take  the  form  of  warnings,  advice  and  admonitions  which  may  be 
supplied  before  a  potentially  unsatisfactory  course  of  conduct  is  pursued. 
Others  have  suggested  that  discipline  has  been  proved  ineffective  in  that 

civil  liability  rates  have  not  decreased  in  consequence  of  its 
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application.  Even  assuming  that  this  is  to  be  taken  as  a  general 
comment  not  restricted  to  criticizing  the  effectiveness  of  particular 
disciplinary  procedures,  it  should  not  be  regarded  as  a  condemnation  of 
discipline.  It  may  be  that  while  discipline  can  deter  certain  kinds 
of  conduct,  it  can  have  only  a  limited  effect  on  the  sorts  of  negligence 
that  lead  to  civil  liability  in  particular  fields.  That  is  not  to 
deny  that  discipline  may  help  to  remove  certain  competence  problems 
and  to  increase  the  standard  of  practice  generally  in  the  many  cases 
in  which  incompetent  performance  will  not  lead  to  civil  liability. 

It  may  also  be  that  an  effective  discipline  system  must  be  operational 
for  a  substantial  period  before  its  effects  on  competence  (as  reflected 
in  civil  liability  rates),  becomes  apparent:  very  few  professions 
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have  had  a  long-standing  and  serious  interest  in  the  use  of  discipline  as  a 
means  of  promoting  competence. 

It  is  submitted  that  discipline  can  play  an  important  role  in  promoting 
the  continuing  competence  of  the  members  of  each  of  the  professions 
under  study  by  the  P.O.C.  The  nature  of  practice  means  that  different 
constraints  on  the  effectiveness  of  discipline  operate  in  each  pro¬ 
fession  and  within  different  fields  of  practice  within  each  profession: 
it  entails  that  the  appropriate  role  of  and  expectations  for  disciplinary 
action  should  differ  among  professions  and  fields  of  practice. 

This  is  not  to  suggest  that  optimal  use  is  being  made  of  discipline 
currently,  or  that  proposals  by  the  disciplinary  agencies  for  change  will 
be  adequate.  The  two  groups  of  factors  limiting  the  effectiveness  of 
discipline,  orientation  and  institutional  factors  (discussed  in  Part  C 
above)  are  operative  to  varying  degrees  in  all  current  and  proposed 
disciplinary  models.  On  the  institutional  side,  some  disciplinary 
systems  suffer  from  a  lack  of  clear  jurisdiction  over  incompetence 
generally,  or  over  certain  forms  of  incompetence  (induced  by  mental  or 
physical  incapacity  or  drug-related  problems),  in  particular.  Some 
suffer  from  an  inadequacy  of  useful  inputs  into  discipline  while  others 
lack  investigative  powers  which  would  enable  them  to  discipline  incom¬ 
petence  more  effectively.  Some  suffer  from  an  inability  to  impose 
sanctions  which  might  assist  the  functioning  of  discipline,  and  some 
labour  under  procedural  and  institutional  frameworks  that  militate 
against  significant  disciplinary  action. 
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The  orientation  of  some  disciplinary  agencies  limits  their  ability 

to  use  discipline  fully.  Some  agencies  operate  under  self-imposed 

limits  of  jurisdiction,  thereby  limiting  artificially  the  inputs 

that  might  be  ingested  by  the  discipline  system.  Some  follow  other 

procedures  that  result  in  limited  inputs  or  that  expel  inputs  at 

dysfunctionally  early  stages  of  discipline.  Some  fail  to  employ  powers 

at  their  disposal  which  might  ensure  better  utilization  of  inputs 

received.  Some  follow  publicity  policies  which  are  not  conducive  to 

obtaining  optimal  deterrence,  quality  control  and  educational  values 

from  discipline.  Some  view  the  ambit  of  discipline  or  the  range  of 

available  sanctions  from  an  artificially  narrow  perspective  and  thereby 
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limit  their  willingness  to  initiate  disciplinary  proceedings. 

The  question  of  whether  or  not  efforts  should  be  made  to  encourage 
or  assure  that  better  use  is  made  of  discipline  cannot  be  answered  in 
isolation.  First,  it  must  be  recalled  once  again  that  it  is  the  total 
"mix"  of  techniques  deployed  by  the  regulatory  agency  in  its  attempt 
to  promote  competence  that  is  relevant.  While  great  stress  might 

be  laid  upon  discipline  by  one  agency,  another  agency  might  legitimately 
regard  discipline  as  an  inappropriate  response  to  the  competence  problems 
apparent  in  the  profession  regulated  by  it,  and  might  stress  peer  review, 
continuing  education  or  other  techniques  instead.  It  is  improper  to 
suggest  that, because  aggressive  disciplinary  action  is  effective  for 
some  problems  in  some  professions,  all  professional  regulators 

should  pursue  rigorous  disciplinary  procedures:  indeed,  the  implementation 
of  such  a  suggestion  in  some  fields  would  produce  an  illusion  of 
guaranteed  competence  without  substance. 
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Secondly,  the  regulatory  context  in  which  discipline  is  to  be 
applied  is  significant.  The  professions  of  law,  engineering  and 
architecture  are  completely  self-regulating.  The  practice  of  public 
accounting  is  de  facto  regulated  by  the  I.C.A.O.  Should  this  context 
be  changed  (by  removal  of  licensure  requirements  or  by  the  transfer  of 
regulatory  jurisdiction  from  self-governing  professions  to  a  more  public 
authority),  the  focus  of  concerns  about  institutional  and  orientation 
factors  would  shift.  It  is  beyond  the  scope  of  this  paper 
to  comment  upon  the  appropriate  general  regulatory 
structure  for  each  of  the  professions  under  study.  However,  quite 
apart  from  changing  the  overall  regulatory  structure,  it  would  be 
possible  to  transfer  disciplinary  jurisdiction  to  some  authority  other 
than  the  professional  body  itself.  To  some  degree,  ultimate  disciplinary 
authority  over  public  accountants  is  vested  in  a  tribunal  (the  P.A.C.), 
distinct  from  the  professional  body  concerned  (currently  largely  the 
I.C.A.O.). 

m .  OUTLINE  OF  PROPOSALS 

I  suggest  that  to  the  extent  that:  (i)  preferable  guarantees  of 

competence  generally;  or  (ii)  more  effective  use  of  discipline  as  a 

means  of  promoting  competence  in  particular,  are  advocated  as  grounds  for 

transferring  competence-ensuring  or  disciplinary  jurisdiction  to  tribunals 
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distinct  from  the  Law  Society,  the  I.C.A.O.,  the  A.P.E.O.  or  the  O.A.A., 
the  argument  is  not  persuasive.  My  reasons  for  rejecting  this  argument 
are  explained  best  when  advanced  in  support  of  what  I  conceive  to  be  the 
optimal  practical  mode  of  promoting  the  competence  of  members  of  the  pro¬ 
fessions  under  study.  In  the  context  of  the  wholly  or  largely  self¬ 
regulating  professions,  I  would  propose  that  the  following  procedure  be  adopted: 
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1.  The  legislation  governing  the  regulation  of  each 
profession  should  make  clear  that  it  is  the  duty  of  the 
professional  agency  to  assure  that  its  members  are  competent. 

The  agencies  should  be  responsible  for  ensuring  that  their 
members  possess  adequate  minimums  of  skill,  knowledge  and 
ability,  and  that  their  members  habitually  apply  these 
qualities  competently. 

2.  The  legislation  should  allow  professional  agencies 
the  widest  possible  choice  among  techniques  that  might 
be  used  to  promote  competence.  Specifically  in  respect 

of  discipline,  the  legislation  should  eliminate  unnecessary 
technical  barriers  to  the  utilization  of  discipline  in 
such  manner  as  to  each  professional  agency  seems  best.  The 
agency  should  be  free  to  structure  its  discipline  system 
as  it  sees  fit  within  the  wide  lattitude  permitted  by  the 
legislation . 

3.  A  new  institution  should  be  created.  This  institution 
should  be  designed  to  provide  guarantees  to  the  public  that 
the  overall  mix  of  techniques  adopted  by  each  agency  is 
operating  to  assure  effectively  the  continuing  competence 
of  its  members. 

In  short,  the  proposal  is  that  each  professional  agency  be  made  res¬ 
ponsible  expressly  for  the  competence  of  its  members  and  that  it  be 
permitted  to  choose  the  best  methods  of  assuring  their  competence.  The 
new  institution  proposed  will  assure  the  public  that  the  method  chosen 
by  each  agency  is  operating  effectively. 

IV.  ANALYSIS  OF  PROPOSALS 


The  first  two  planks  of  this  platform  (viz.  that  competence  should 

be  the  province  of  the  professional  agencies  rather  than  of  some  more 

independent  tribunal,  and  that  no  particular  mix  of  competence-conducive 

or  disciplinary  techniques  be  imposed  upon  the  professional  agencies), 

are  most  conveniently  considered  together.  Although  the  argument 

proceeds  largely  in  relation  to  discipline,  it  can  be  generalized  in 
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respect  of  other  techniques  of  assuring  competence.  The  obvious 
alternative  to  allowing  the  professional  organizations  the  authority  to 
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discipline  their  members  is  to  transfer  this  jurisdiction  to  a  particular 
Professional  Disciplinary  Tribunal  or  to  a  Tribunal  exercising 
disciplinary  jurisdiction  over  members  of  a  number  of  professions. 

Advocates  of  this  alternative  usually  assume  that  the  Tribunal  will  be 
composed  of  persons  who  are  not  members  of  the  profession (s)  subject  to 
Tribunal  jurisdiction,  though  the  desirability  of  including  at  least  one 
member  who  is  legally  trained  is  frequently  acknowledged:  occasionally 
a  Tribunal  composed  of  representatives  of  all  self-governing  bodies,  or 
a  mixed  lay-professional  Tribunal  is  proposed. 

The  idea  of  an  independent  ’'Professions  Disciplinary  Tribunal"  was 
considered  by  the  McRuer  Commission.  The  following  advantages  of  such 
a  scheme  were  noted: 

(a)  That  by  experience  in  the  technique  of  adjudication, 
it  would  acquire  a  familiarity  with  the  judicial 
process  which  would  be  conducive  to  the  establishment 
of  a  uniform  and  fair  procedure  in  all  cases;  and 

(b)  That,  since  such  a  body  would  be  independent  of  any 
one  profession,  it  would  not  be  vulnerable  to  the 
charge  of  "looking  after  its  own";  at  present  no 
matter  how  fair-minded  and  conscientious  a  disciplinary 
body  may  be,  a  disgruntled  member  of  the  public  may 

do  serious  damage  to  the  reputation  of  a  profession 
as  a  whole  by  quite  unfounded  complaints  that  its 
members  "stick  together".  186 

Nevertheless,  the  McRuer  Report  rejected  the  independent  tribunal.  The  Report  felt 
that  concerns  about  procedural  fairness  could  be  ameliorated  by  express 
statutory  and  administrative  requirements  and  that  the  transfer  of 
disciplinary  jurisdiction  was  therefore  unnecessary.  It  dealt  only 
briefly  with  substantive  reasons  for  the  transfer,  noting  that  although 
an  independent  tribunal  "could  not  bring  to  any  individual  case  that 
knowledge  of  the  practice  and  standards  of  the  particular  profession  ... 
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which  is  the  main  justification  for  the  present  system  . . .  [it]  . . . 
could  receive  expert  evidence  on  what  constitutes  professional  mis- 
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conduct  in  the  particular  profession  of  which  the  accused  is  a  member." 

It  is  submitted  that  the  McRuer  Report  underestimated  the  benefits  that 
flow  from  discipline  by  a  professional  organization  of  its  members.  Although 
practice  and  standards  could  be  proved  before  an  independent  tribunal, 
the  need  for  such  proof  would,  I  believe,  operate  to  constrain  the 
effectiveness  of  the  tribunal,  and  most  particularly  in  cases  of 
alleged  incompetence.  I  believe  that  more  competence  cases  are  likely 
to  be  considered  in  a  system  in  which  standards  are  assumed  in  most 
cases  than  in  one  where  express  proof  is  always  necessary.  This  is 
particularly  true  in  cases  of  minor  incompetence  which  can  be  resolved 
best  by  admonitions,  advice,  or  suggested  (or  even  imposed)  re-education. 
Such  cases  would  be  unlikely  to  be  taken  before  a  tribunal  in  which  a 
formal  trial  would  be  needed  in  each  case  if  only  to  prove  acceptable 
standards.  The  wide  use  of  informal  proceedings  and  sanctions  rather 
than  formal  discipline  proceedings  by  the  professions  under  study 
bears  witness  to  the  utility  of  informality  in  competence  matters.  The 
effect  of  transferring  jurisdiction  to  an  independent  tribunal  would 
be  to  limit  the  impact  of  discipline  on  incompetence, 

Similarly,  an  independent  tribunal  might  be  unduly  constrained 
in  its  choice  of  sanctions.  Even  assuming  that  the  tribunal  were 
authorized  to  be  flexible  in  imposing  sanctions,  it  would  suffer  from 
lack  of  expertise  in  imposing  sanctions  as  well  as  in  convicting 
generally.  Unless  complete  regulatory  control  were  transferred  to  the 
tribunal,  it  would  have  no  control  over  available  courses  to  which 
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convicted  professionals  could  be  "sentenced":  such  courses  are  designed 
and  administered  by  professional  organizations. 

The  concept  of  an  independent  tribunal  would  also  be  likely  to  lead 
to  unnecessary  duplication.  It  is  unlikely  that  professional  organizations 
will  cease  to  discipline  their  members  if  an  independent  tribunal  is 
created.  The  members  of  the  profession  have  a  strong  interest  in 
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ensuring  the  maintenace  of  high  standards  of  professional  conduct, 
and  they  would  be  likely  to  continue  to  press  for  discipline  of  errant 
members.  For  similar  reasons,  the  tribunal  might  find  itself  limited  in 
disciplinary  inputs,  if  members  of  the  professions  choose  to  report  in¬ 
competence  to  their  professional  organization  rather  than  to  the 
tribunal.  The  "visibility"  of  the  disciplinary  agency  of  a  professional 
organization  might  be  higher  than  that  of  the  independent  tribunal, 
thus  depriving  the  latter  of  complaints  by  clients  and  other  non¬ 
professional  observers  of  allegedly  incompetent  performance.  It  may  be 
unrealistic  to  expect  the  independent  tribunal  to  be  better  funded  than 
a  professional  organization's  disciplinary  agency,  and  the  unavailability 
of  funds  to  investigate  or  to  prosecute  might  operate  to  limit  the 
significance  of  discipline  by  an  independent  tribunal.  All  of  these 
deleterious  consequences  of  the  transfer  of  disciplinary  authority 
away  from  the  professional  organization  most  concerned  are  illustrated 
by  the  experience  of  the  P.A.C.  insofar  as  its  discipline  affects  members 
of  the  I.C.A.O.  (See  Part  E  Section  (b)  above):  they  result  in  the 
virtual  irrelevance  of  P.A.C.  discipline  to  chartered  accountants. 
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Professional  organizations  have  an  interest  in  the  discipline  of 
their  members:  they  can  perform  disciplinary  functions  flexibly  and 
inexpensively  (committee  members  are  almost  universally  not  compensated 
for  their  contributions).  It  would  be  an  overreaction  to  concerns 
generated  by  the  apparent  conflict  or  community  of  interest  between  pro¬ 
fessional  organization  discipline  agencies  and  organization  members  to 
remove  discipline  from  the  control  of  these  agencies  if  the  concerns  can 
be  ameliorated  by  means  less  drastic  and  less  destructive  of  the  benefits 
of  discipline  by  knowledgeable  peers. 

Assuming  that  discipline  is  to  be  left  completely  or  largely  under 
the  control  of  the  professional  associations,  it  is  suggested  that  (subject) 
to  the  limited  number  of  exceptions  discussed  below),  no  attempt  be  made 
to  impose  upon  the  associations  any  particular  form  or  components  of 
a  discipline  system;  any  specifically-defined  role  for 
discipline;  or  any  particular  mix  of  competence-inducing  techniques 
generally.  Such  judgments  are  intimately  related  to  the  nature  of 
practice  in  each  profession  and  within  various  fields  of  each  profession, 
and  are  best  left  to  the  judgment  of  persons  knowledgeable  about 
these  matters.  In  particular,  I  believe  that  a  strong  familiarity  with 
professional  practice  is  a  precondition  of  the  ability  to  answer  such 
questions  as  the  following:  What  role  can  discipline  play  in  this 
profession?  What  sorts  of  incompetence  will  it  bring  to  the  attention 
of  this  disciplinary  agency?  What  types  of  incompetence  will  this 
agency  not  become  aware  of?  Are  efforts  to  increase  sources  of  inputs 
practical  or  likely  to  be  rewarding?  How  should  complaints  be  inves¬ 
tigated?  When  should  practice  inspections  be  conducted?  At  what  stage 
should  the  identity  of  "offenders"  be  disclosed?  Is  some  attempt  to 
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produce  a  greater  deterrent  effect  necessary?  If  so,  what  steps  should 
be  taken?  What  steps  should  be  taken  in  respect  of  some  identified  high 
risk  groups  of  practitioners  in  an  attempt  to  forestall  incompetent 
performance  by  group  members?  Should  some  other  technique  (peer  review, 
mandatory  continuing  education,  establishment  of  a  compensation  fund  for 
victims  of  professional  negligence),  be  stressed  at  the  expense  of 
discipline,  or  alternatively,  should  discipline  be  pursued  more 
aggressively? 

It  would  be  inappropriate  to  attempt  to  answer  such  questions  in 
the  context  of  any  one  profession  without  the  utmost  familiarity  with 
that  profession:  it  would  be  improper  to  attempt 

to  answer  these  questions  in  a  common  way  for  all  of  the  professions 
under  study. 

It  is  only  if  the  suggestion  of  restraint  is  rejected  that  any 
extensive  discussion  of  particulars  can  take  place.  For  instance,  it 
may  be  believed  that  discipline  should  be  pursued  aggressively  and  that 
in  an  attempt  to  increase  useful  inputs,  attempts  should  be  made  to 
encourage  professionals  to  report  apparent  incompetence  when  they 
become  aware  of  it.  A  great  many  techniques  can  be  suggested  to 
encourage  such  reporting:  express  rules  requiring  reporting; 
arrangement  cf  insurance  coverage  so  that  incompetence  imposes  costs  on 
all  practitioners  and  encourages  efforts  to  limit  it;  establishment  of 
a  compensation  fund  for  victims  of  incompetence  to  achieve  a  similar 
effect  of  placing  the  costs  of  incompetence  on  the  shoulders  of  all 
practitioners.  The  literature  cited  in  the  bibliography  is  replete 
with  a  variety  of  suggestions  for  improvement  of  any  particular  aspect 
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or  deficiency  of  any  discipline  system.  For  the  reasons  given  above 
however,  I  abstain  from  further  discussion  of  particulars  and  suggest 
that  these  questions  and  their  resolution  are  best  left  to  the 
professional  organizations  concerned. 

If  the  professional  associations  are  to  decide  how  discipline  can 
operate  best  in  their  respective  professions,  they  must  be  given 
sufficient  authority  to  enable  them  to  fashion  an  appropriate  system. 

The  study  of  current  disciplinary  procedures  (in  Parts  D,  E,  F,  and  G 
above)  showed  that  "institutional  constraints"  may  prevent  each  of  the 
disciplinary  agencies  from  using  discipline  in  the  way  each  thinks 
best.  Enabling  legislation  should  free  the  associations  of  these 
constraints . 

There  can  be  little  serious  dispute  about  several  matters.  If  the 
associations  are  to  be  responsible  for  guarding  the  public  against  all 
forms  of  incompetence,  clear  jurisdiction  should  be  unequivocally 
granted  to  the  associations.  The  express  grant  of  jurisdiction  could 
follow  the  form  adopted  by  the  A.P.E.O.  when  the  Act  and  Regulations 
are  combined:  authority  is  given  to  discipline  for  professional  mis¬ 
conduct;  professional  misconduct  is  defined  to  include  gross  negligence, 
incompetence,  and  infamous,  disgraceful  or  improper  conduct  in  a 

professional  respect;  and  "gross  negligence"  and  "incompetence"  are 
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each  further  specifically  defined.  It  would  be  preferable  to  enshrine 

the  expanded  definitions  in  the  governing  statute  rather  than  requiring 
them  to  be  gleaned  from  examination  of  multiple  sources.  As  well,  each 
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profession  should  be  given  express  authority  to  take  such  steps  as 
may  be  required  (limiting  practice,  suspension) ,  to  protect  the  public 
from  incompetence  attributable  to  mental,  physical,  alcoholic  or  drug- 
related  handicaps.  Precedents  for  such  authority  are  currently  found 
in  the  legislation  governing  several  of  the  professional  organizations 
under  study. 

The  agencies  should  also  have  clear  authority  to  impose  any  of 
a  wide  range  of  sanctions.  Several  of  the  functions  of  discipline 
can  be  adequately  achieved  only  by  sanctions  other  than  the  most 
traditional  ones  of  suspension  or  cancellation.  Powers  to  repri¬ 
mand,  to  require  attendance  at  re-educational  programs,  to  satisfy 
examiners  of  competence  or  to  limit  practice  spring  to  mind  as 
illustrations  of  the  range  of  sanctions  needed.  The  list  at  pages  44 
and  45  above  contains  sanctions  about  which  there  should  be  little 
debate. 

Some  concern  can  be  expressed  however  about  the  sanctions  noted 
in  the  first  paragraph  following  the  list  at  p.  45.  I  suggest  that  the 
association  should  have  power  to  order  costs  to  be  paid  by  the  association 
to  a  professional  acquitted  of  a  charge  of  incompetence,  These  costs 
should  be  regarded  as  a  cost  of  self-regulation  and  of  the  errors  that 
will  necessarily  be  made  and  are  best  borne  by  the  profession  as  a  whole. 
Similarly,  I  believe  that  the  association  should  have  power  to  assess 
against  a  convicted  professional  the  costs  of  an  investigation  and 
prosecution.  These  are  costs  directly  attributable  to  unprofessional 
conduct  which  ought  to  be  borne  by  the  errant  professional.  The  association 
should  have  discretion  to  award  or  to  withhold  costs,  so  that  appropriate 
accommodation  can  be  undertaken  in  less  serious  cases  or  in  cases  where  undue 
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hardship  might  result  from  the  normally  anticipated  costs  order. 

Several  of  the  professions  under  study  have  one  or  both  of  these  discre¬ 
tionary  cost -awarding  powers:  there  appears  to  be  no  rational  reason 
for  the  power's  existence  or  partial  existence  in  some  professions  and 
lot  in  others:  it  should  be  made  available  generally. 

The  other  questionable  sanction  is  the  power  to  fine  a  convicted 

professional.  The  McRuer  Report  considered  this  power  and  resolved 

that  professional  organizations  should  not  be  able  to  fine  convicted 

members,  "especially  when  the  fines  are  paid  to  the  treasury  of  the 

[professional  organization]."  No  reasons  were  given  to  support  this 

exemption  from  the  guiding  principle  adopted  by  McRuer  that  "all  disciplinary 
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bodies  have  a  full  range  of  sanctions  available  to  them".  The  power  to  fine, 
particularly  where  the  fine  is  payable  to  the  Province  rather  than  to 
the  professional  organization,  can  be  used  as  a  means  of  stripping 
benefits  from  a  practitioner  who  has  performed  recklessly  in  an  attempt 
to  increase  profitability,  and  may  be  appropriate  in  other  situations  in 
which  a  strong  sanction  may  be  desirable  to  increase  deterrent  effects, 
but  suspension  or  expulsion  would  be  unduly  harsh  to  the  practitioner 
or  to  the  clients  who  might  suffer  from  such  restrictions  on  their 
practitioner's  rights.  It  is  noteworthy  that  the  Quebec  Professional 
Code  permits  the  imposition  of  fines  as  penalties,  as  does  Ontario's 
Health  Discipline  Act,  which  was  enacted  after  the  McRuer  Report.  It  is 
recommended  that  the  P.O.C.  consider  whether  a  power  to  fine  should  be  pro¬ 
vided  to  the  professional  associations,  and  what  uses  of  funds  generated 
by  fine  payments,  should  be  permitted. 
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The  question  of  the  available  range  of  sanctions  leads  to  that  of 
which  body  (bodies) ,  should  be  authorized  to  impose  them.  I  break 
slightly  with  my  operating  premise  (that  the  associations  should  decide 
on  their  own  how  discipline  is  to  be  used)  to  suggest:  that  all 
associations  should  have  a  "professional  standards  committee"  and  a 
"discipline  committee";  that  the  professional  standards  committee  should 
have  primary  responsibility  for  and  specified  jurisdiction  over  initial 
investigation;  and  that  the  professional  standards  committee  be  authorized 
to  impose  any  of  a  limited  number  of  sanctions  at  the  conclusion  of  its 
investigation.  I  believe  that  there  is  value  in  some  degree  of  uniformity 
of  procedure  among  the  discipline  systems  of  the  professions  under  study. 

Such  uniformity  would  assist  in  increasing  public  understanding  of  the  systems, 

and  in  designing  the  new  institution  that  is  to  provide  public  guarantees. 

It  also  represents  only  a  very  minor  change  from  the  current  position, 
and  in  most  of  the  professional  associations  would  necessitate  only  a  change 
of  the  name  of  the  initial  investigative  body.  The  uniform  discipline 
system  approach  was  adopted  in  The  Health  Disciplines  Act  which 
created  a  "complaints  committee"  and  a  "discipline  committee"  for  each 
health  discipline  or  group  of  health  disciplines.  The  name  "professional 
standards  committee"  is  more  inflective  than  "complaints  committee",  of 
the  role  currently  played  by  the  initial  investigative  committees  of  the 
professional  associations  being  studied. 

The  professional  standards  committee  (P.S.C.)  should  be  authorized 
to  require  the  attendance  before  it  of  professionals  accused  or  suspected 
of  incompetence.  It  should  have  authority  to  require  the  production  of 
documents  relevant  to  a  charge  under  investigation  by  it,  or  to  suspected 
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incompetence  generally.  It  should  be  able  to  conduct  spot  audits  of  the 
competence  of  an  accused  professional  and  should  be  authorized  to  carry 
out  a  universal  or  specified-group-universal  peer  review  (practice 
inspection)  program  if  requested  by  the  governing  body  of  the 
association.  This  is  not  to  suggest  that  each  association  must  authorize 
or  require  the  P.S.C.  to  engage  in  any  of  such  activities,  but  only  that 
each  should  be  entitled  to  authorize  these  forms  of  investigation  should 
the  association  believe  them  (or  any  of  them)  to  be  appropriate. 

Many  of  the  powers  I  would  grant  to  P.S.C.'s  are  currently  exercised 
by  the  Professional  Conduct  Committee  of  the  I.C.A.O.  If  the  peer 
review  program  which  is  under  consideration  by  the  I.C.A.O.  is  adopted, 
the  P.C.C.  of  the  I.C.A.O.  may  possess  all  of  the  investigative  powers 
recommended.  The  equivalent  bodies  of  some  other  associations  exercise 
similar  powers  though  without  express  authority  to  do  so.  The  value  of 
the  ability  to  interview  the  "accused"  is  clear  and  undoubted.  Existing 
procedures,  whether  expressly  authorized  or  engaged  in  without  authority 
present  risks  of  procedural  unfairness:  these  risks  should  be  addressed, 
as  the  powers  of  P.S.C.'s  are  extended  formally.  In  particular,  a  right 
to  counsel  during  any  P.S.C.  interview, and  notice  of  that  right,  should 
be  given  before  interview  powers  are  exercised. 

The  more  contentious  issue  is  that  of  whether  or  not  practice 
inspection  powers  should  be  granted  to  P.S.C.'s.  The  P.C.C.  of  the 
I.C.A.O.  has  such  powers,  and  senior  administrative  personnel  of  several 
professional  associations  indicated  their  desire  to  be  granted  such 
useful  powers.  Objection  can  be  expected  only  from  the  Law  Society  and 
members  of  the  legal  profession,  on  the  basis  that  such  inspection 
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rights  constitute  an  infringement  of  the  solicitor-client  privilege. 

This  objection  should  not  be  permitted  to  prevail.  It  is  of  the  utmost 

importance,  if  incompetence  is  to  be  distinguished  from  mere  negligence 

or  errors  in  judgment,  that  a  number  of  transactions  and  the  lawyer’s 

performance  in  the  course  of  them  be  examined.  Adequate  safeguards  of 

clients'  rights  can  be  devised.  Rights  of  inspection  are  granted  to 

the  professional  inspection  committees  of  the  governing  bodies  of  notaries 
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and  barristers  in  Quebec,  A  Special  Committee  on  Competence  (Chaired  by 
Mr.  Justice  Matas)  reported  to  the  Benchers  of  the  Law  Society  of 
Manitoba  recently  and  recommended  that  practice  inspection  be  permitted 
in  the  context  of  the  investigation  of  a  complaint  against  a  lawyer. 
Safeguards,  including  the  requirement  that  a  court  order  be  obtained, 
are  provided  .  The  Report  was  adopted  by  Manitoba  Benchers  on  January 
26,  1978.  The  Planning  Committee  of  the  Nova  Scotia  Barristers’  Society, 
which  is  currently  studying  continuing  competence  in  the  profession  has 
considered  the  Matas  Report  and  "finds  itself  in  general  agreement  with 
the  recommendations  proposed"  (the  Report  has  not  yet  been  considered 
by  Council  of  the  Nova  Scotia  Society).  In  British  Columbia,  the 
advisability  of  practice  inspection  is  under  consideration  by  the  Committee 
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charged  with  implementation  of  the  Benchers'  new  authority  over  competence. 

The  importance  of  inspection  and  the  willingness  of  the  Law  Society 
to  breach  solicitor-client  privilege  where  it  is  regarded  as  appropriate 
to  do  so  to  insure  against  improper  lawyer  conduct  are  illustrated  by 
Law  Society  Regulations  requiring  the  keeping  of  books  and  records  in 
particular  ways  and  authorizing  inspection  of  these  books  by  Law  Society 
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investigators.  It  is  under  the  authority  of  such  Regulations  that 

"blitz  audits"  have  been  conducted  and  that  substantial 

achievements  in  the  direction  of  correcting  negligent  record-keeping 

preventing  unwitting  breaches  of  ethical  rules  (e.g.  Ruling  14  - 

Borrowing  from  clients),  and  detection  of  deliberate  wrongdoing  have 

been  made.  The  validity  of  such  regulations  which  represent  an  inroad 

into  the  solicitor-client  relationship  was  upheld  by  the  English  Court 

of  Appeal  in  1968,  in  a  case  which  held  the  contractual  duty  of  a 

lawyer  not  to  disclose  clients'  affairs  subject  to  the  lawyer's  duty  to 
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obey  "the  law",  including  Law  Society  accounts  rules.  By  parity  of 
reasoning,  the  Law  Society  could  be  authorized  to  conduct  practice 
inspections  as  described  above.  The  value  of  practice  inspection  in 
detecting  incompetence  has  been  recognized  by  The  Health  Disciplines 
Act ,  which  grants  practice  inspection  powers  where  incompetence  is 

19 

suspected  in  respect  of  a  dentist,  doctor,  optometrist  or  pharmacist. 
Professional  practice  inspection  powers  have  been  recommended  by  the 
Justice  Society  in  England,  by  the  Lay  Observer  in  England  and  by 
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observers  in  Ontario.  Representing  a  half-way  house  between  lifelong 
certification  and  periodic  recertification,  these  useful  powers  should 
be  available  to  the  P.S.C.'s  of  those  professional  associations  which 

regard  then)  as  a  desirable  pdjunct  tp  their  disciplinary  procedures . 

It  is  also  suggested  that  the  P.S.C.'s  should  be  permitted  to  impose 

sanctions  upon  professionals  at  the  conclusion  of  their  investigations. 
The  availability  of  such  powers  suggests  procedural  due  process 
concerns  which  must  be  addressed,  but  subject  to  satisfactory  resolution 
of  these  problems,  the  suggestion  should  be  adopted.  The  study  in 
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Parts  D,  E,  F  and  G  above  indicated  a  very  substantial  use  of  advice  and 
counselling  by  present-day  P.S.C.'s.  Many  cases  which  come  before  P.S.C.'s 
are  appropriate  for  reprimands  or  for  withholding  of  further  action  on 
conditions  (such  as  limited  practice,  undertaking  to  adopt  new  systems  or 
to  engage  in  re-education  programs) .  Where  more  serious  sanctions  are 
proposed,  formal  hearings  before  the  discipline  committee  may  be  needed. 

But  where  a  fairly  minor  sanction  is  proposed  and  is  acquiesced  in  by 
the  professional,  it  should  not  be  necessary  to  press  the  matter  forward 
to  the  discipline  committee  and  to  present  once  again  evidence  known 
to  the  P.S.C.  and  accepted  by  the  accused  professional.  While  this  list 
should  not  be  regarded  as  exhaustive,  it  is  proposed  that  P.S.C.'s  should 
be  able  to  be  empowered  by  the  governing  body  of  the  association  to  impose 
such  penalties  as  reprimand  (with  or  without  publication)  . re-education 
requirements,  or  satisfactory  performance  before  a  competence  examination 
board,  possibly  with  interim  limitations  of  practice  in  aid.  The 
professional  proposed  to  be  sanctioned  might  be  given  the  right  to 
request  a  formal  hearing  before  the  discipline  committee  in  any  case 
in  which  the  P.S.C.  proposes  to  impose  any  of  these  sanctions.  This 
proposal  would  serve  to  separate  discipline  intended  primarily  to  be 
helpful  to  accused  practitioners  from  that  intended  to  be  largely 
punitive  and  deterrent.  Quebec's  Professional  Code  makes  a  similar 
distinction.  Under  s.  Ill,  the  Bureau  of  a  professional  corporation 
may,  upon  the  recommendation  of  the  professional  inspection  committee, 
oblige  a  professional  to  serve  a  period  of  refresher  training  and  limit 
the  professional's  ability  to  practice  in  the  interim.  The  professional 
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inspection  committee  makes  its  recommendations  after  investigation 

and  after  observance  of  such  procedural  guarantees  as  each  profession 

provides  for  committee  activities.  The  formal  discipline  process 

involving  trial  before  the  discipline  committee  is  established  and 

regulated  by  other  provisions  of  the  Code.  It  is  possible  for 

a  similar  division  of  functions  to  be  achieved  by  by-laws  and 

regulations  passed  under  s.  58 [2)  of  The  Health  Disciplines  Act,  which 

would  enable  helpful  and  minor  sanctions  to  be  imposed  by  Complaints 
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Committees  (equivalent  to  P.S.C.'s).  The  availability  of  appropriate 
sanctioning  power  at  earlier  stages  of  the  discipline  process  can 
permit  more  effective  use  of  discipline  in  competence  matters. 

I  suggest  that  the  professional  organizations  be  permitted  to 
establish  institutions  which  they  might  find  conducive  to  the  greater 
utility  of  their  discipline  systems.  In  particular,  they  should  be 
able  to  establish  fees  mediation,  conciliation  and  arbitration 
services,  which  might  provide  a  wider  range  of  inputs  into  discipline. 
Similarly,  they  should  be  permitted  to  establish  organization-operated- 
and-funded  schemes  for  the  compensation  of  victims  of  incompetence. 

The  Law  Society  currently  maintains  a  fund  "to  relieve  or  mitigate 
loss  sustained  by  any  person  in  consequence  of  dishonesty  on  the  part 
of  any  member  in  connection  with  such  member's  law  practice  or  in 
connection  with  any  trust  of  which  he  was  or  is  a  trustee":  should 
the  Law  Society  or  any  of  the  other  professional  organizations  wish 
to  establish  a  similar  scheme  in  respect  of  incompetence,  there  should 
be  no  impediment  to  its  doing  so. 
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The  question  of  the  general  membership  composition  of  the  governing 
bodies  professional  organizations  is  beyond  the  scope  of  this  paper. 
However  the  participation  of  representatives 
of  two  unique  classes,  lawyers  and  lay  persons,  is  frequently 
advocated  as  a  means  to  improve  the  fairness,  efficiency,  responsibility 
and  accountability  of  professional  discipline  agencies.  The  par¬ 
ticipation  of  lawyers  is  advocated  on  the  basis  that  while  professional 
organizations  may  be  well -suited  to  guage  the  competence  of  their 
members,  they  are  not  necessarily  well  adapted  to  or  experienced  in 
the  quite  different  task  of  judging  such  competence  in  procedural ly- 
fair  ways.  The  training  and  experience  of  many  lawyers  prepares  them 
for  such  endeavours  and  acclimatizes  them  to  perceive  and  avoid  courses 
of  conduct  which  violate  rules  of  administrative  law  and  "natural 
justice."  In  recognition  of  these  qualities,  some  professional 
organizations  are  required  or  authorized  to  include  on  their  governing 
body,  or  on  their  discipline  or  professional  standards  committee, 
lawyers  (usually  of  specified  years'  standing  at  the  Bar). 

While  the  authorization  of  membership  of  legally-trained  personnel 
is  supported,  it  is  suggested  that  no  governing  body  or  committee  should 

be  required  to  be  composed  of  any  number  of  such  persons.  All  professional 
organizations  and  many  of  the  committees  retain  counsel  and  consult 
freely  as  matters  progress.  Most  of  the  glaring  problems  that  can 
arise  in  the  course  of  disciplinary  proceedings  are  now  well  known  to 
the  professional  organizations:  practical  constraints  might  well  outweigh 
the  benefits  of  requiring  legally strained  personnel  as  part  of  the  quorum 
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of  any  disciplinary-  body.  However  those  organizations  which  prefer  to 
require  one  or  more  members  of  their  governing  body  or  of  particular 
committees  to  be  legally  trained  should  be  free  to  elect  this  require¬ 
ment. 

The  question  of  lay  participation  is  more  vexed.  This  paper’s  outline 
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of  recommendations  indicated  that  while  the  control  of  competence 
in  general  and  discipline  in  particular  was  to  be  left  to  the  professional 
organizations,  an  institution  was  to  be  created  to  guarantee  that  the 
techniques  adopted  by  each  institution  were  providing  effective  com¬ 
petence  guarantees.  As  the  McRuer  Report  noted: 

"The  traditional  justification  for  giving  powers  of 
self-regulation  to  any  body  is  that  the  members  of 
the  body  are  best  qualified  to  ensure  that  proper 
standards  of  competence  and  ethics  are  set  and  main¬ 
tained.  There  is  a  clear  public  interest  in  the  creation 
and  observance  of  such  standards.  This  public  interest 
may  have  been  well  served  by  the  respective  bodies 
which  have  brought  to  their  task  an  awareness  of  their 
responsibility  to  the  public  they  serve  but  there  is  a 
real  risk  that  the  power  may  be  exercised  in  the 
interests  of  the  profession  . . .  rather  than  in  that  of 
the  public.  This  risk  requires  adequate  safeguards 
to  ensure  that  injury  to  the  public  interest  does  not 
arise."  200 

The  safeguard  recommended  by  the  McRuer  Report  was  the  appointment  of  lay 
persons  to  the  governing  bodies  of  all  self-governing  professions. 

Although  the  assumptions  underlying  this  recommendation  were  not  dis¬ 
cussed  at  length  by  McRuer,  it  is  possible  to  identify  several  useful 
functions  which  could  conceivably  be  performed  by  lay  representation. 

The  inclusion  of  members  of  the  lay  public  could  serve  to  provide  an 
additional  perspective  on  problems  addressed  by  the  profession;  the 
different  weighting  of  values  by  lay  and  professional  persons  could 
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serve  to  make  the  profession  more  responsive  to  perceived  regulatory 
inadequacies  if  lay  membership  were  permitted.  The  inclusion  of  lay 
members  could  provide  a  "window  to  the  general  public"  through  which 
the  activities  of  professional  organizations  can  be  viewed.  This 
lifting  of  the  veil  of  secrecy  behind  which  professionals  are 
sometimes  accused  of  hiding,  could  serve  to  reinforce 
public  confidence  in  professional  regulation  and  in  professionals 
generally.  The  presence  of  lay  members  could  establish  a  broader  base 
of  authority  for  regulation  and  produce  a  "process  value"  in  itself: 
the  regulatory  process  is  more  legitimate  as  the  public,  a  primary 
recipient  of  regulatory  benefits  is  permitted  to  participate  in 
regulatory  decision-making. 

The  likelihood  that  lay  representation  will  perform  any  of  these 
safeguarding  and  legitimizing  functions  adequately  and  consistently  can 
be  doubted.  The  customary  practice  is  for  the  Provincial  Cabinet  to  appoint  a 
small  number  of  lay  representatives  to  participate  with  a  far  greater 
number  of  professionals  in  the  regulatory  process.  No  criteria  for 
selection  of  lay  persons  are  announced  before  or  after  the  lay  repre¬ 
sentatives  are  selected,  nor  are  express  guidelines  concerning  what 
"constituency"  the  lay  appointees  are  to  represent,  provided.  Instead, 
lay  persons  with  varying  degrees  of  interest,  capability,  merit, 
dedication  and  "representativeness"  (of  various  subgroups  of  the  lay 
public  generally),  are  cast  adrift  in  a  sea  of  professionalism,  told 
(perhaps),  that  they  are  to  "safeguard  the  public  interest". 
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If  one  doubts  the  impact  which  any  individual  professional  can  make 
in  the  overall  professional  regulatory  framework,  one  must  harbour  even 
more  grave  suspicions  about  the  likelihood  of  individual  lay  representatives 
providing  significant  public  guarantees.  Assuming  that  the  lay  repre¬ 
sentative  does  weigh  values  differently,  it  is  unlikely  that  this  out¬ 
sider  will  prove  persuasive  enough  in  the  company  of  a  vast  majority  of 
professionals  to  produce  important  shifts  in  policy.  Assuming  that  the 
lay  representative  is  disturbed  by  some  aspect  of  professional  regulation, 
there  is  little  likelihood  of  use  being  made  of  such  observations 
outside  the  profession:  lay  representatives  are  not  equipped  with 
support  staff  who  can  assist  in  gathering  and  analysing  information, 
with  publicity  facilities  or  other  meaningful  powers  to  stimulate  change 
from  outside.  In  the  usual  case,  they  do  not  even  report  to  any  member 
of  the  Cabinet  that  appointed  them.  In  the  end,  one  must  doubt  whether 
or  not  the  base  of  regulation  is  broadened  by  the  inclusion  of  lay  members 
in  this  manner.  The  absence  of  a  constituency  to  which  lay  members  are 
accountable  renders  their  lot  a  lonely  one.  Surrounded  by  professionals 
and  constantly  exposed  to  the  concerns  of  professionals  as  seen  by  the 

professionals,  lay  members  are  likely  to  come  to  view  matters  in  the  same 
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way  as  do  their  professional  colleagues.  The  pace  of  this  tendency  towards 
homogeneity  may  be  increased  depending  upon  the  attributes  of  lay  members 
at  the  time  of  their  appointment,  and  upon  the  infrequency  of  contact  by  lay 
representatives  with  non -professional  constituencies  after  appointment.  The 
extent  to  which  public  visibility  of  the  professional  discipline  system  is 
increased  by  lay  participation  in  it  can  also  be  doubted.  While  lay  involve¬ 
ment  ensures  that  the  few  lay  representatives  observe  the  system  (d-n  connection 
with  the  cases  with  which  they  are  involved),  there  is  no  realistic  possibility 
that  lay  members  will  provide  other  interested  "outside"  lay  persons  with 
detailed  information  about  the  disciplinary  system. 
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In  the  end,  lay  representation  provides  public  safeguards  in 
only  a  haphazzard  and  fortuitous  manner  at  best.  The  institution 

does  not  provide  those  guarantees  required  if  there  is  to  be  assurance 

rather  than  appearance  of  effective  regulation.  Nevertheless, 

lay  representation  may  be  of  assistance  in  some  cases,  and  the  policy 

propounded  by  the  McRuer  Report  ought  not  to  be  discarded  lightly.  I  would 

support  extension  of  the  policy  of  appointing  lay  members 

fully  entitled  to  participate  as  P.S.C.  or  discipline  committee 

members.  However  I  would  not  support  a  requirement  that  P.S.C.'s  or 

discipline  committees  be  composed  of  at  least  some  specified  number 

of  lay  persons,  or  a  requirement  that  a  quorum  for  the  conduct  of  the 
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business  of  such  committees  include  one  or  more  lay  members.  The 
practical  difficulties  of  assuring  the  attendance  of  lay  members,  coupled 
with  the  expected  fairly  low  return  from  lay  participation  militate 
against  requirements  of  lay  quotas.  Individual  professions  should  be 
free,- however ,  to  establish  such  requirements  for  themselves  should 
they  regard  them  as  desirable. 

It  is  sometimes  suggested  that  the  required  public  guarantees  can 
be  provided  by  designating  a  government  minister  to  be,  ex  officio,  a 
member  of  the  governing  body  of  each  self-regulating:  professional  agency. 

By  virtue  of  s.  12(1)  of  The  Law  Society  Act,  the  Attorney  General  for 
Ontario  and  all  persons  who  have  held  that  office  are  ox  officio 
Benchers  of  the  Law  Society.  Section  13(1)  requires  the  Attorney- 
General  to  "serve  as  the  guardian  of  the  public  interest  in  all  matters 
within  the  scope  of  this  Act  or  having  to  do  with  the  legal  profession 
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in  any  way".  For  these  purposes,  the  Attorney  General  may,  at  any 
time,  "require  the  production  of  any  document,  paper,  record  or  thing 
pertaining  to  the  affairs"  of  the  Law  Society. 

Even  in  combination  with  lay  representation,  this  method  of  attempting  to 
orovide  public  guarantees  is  inadequate.  In  the  context  of  overseeing  the 
Law  Society's  efforts  to  promote  competence,  one  must  doubt  the  diversity 
of  perspective  gained  by  the  inclusion  of  the  Attorney  General,  who  is 
always  a  lawyer.  Even  in  other  professions,  the  device  is  unlikely  to 
succeed.  The  importance  and  difficulty  of  the  task  of  providing  public 
guarantees  will  not  necessarily  be  recognized  by  the  Attorney  General 
in  priority  to  other  pressing  affairs  of  the  Ministry.  No  budget  or 
staff  support  infrastructure  is  guaranteed  to  the  Attorney  General 
specifically  as  guardian  of  the  public  interest  in  professional  regu¬ 
lation.  The  Attorney  General  is  given  no  powers  greater  than  those  of 
an  ordinary  governor  other  than  the  express  power  to  require  production. 

While  there  is  an  ultimate  political  threat  behind  the  Attorney 

General's  participation,  that  threat  is  too  distant  and  unwieldy  to 

provide  continuing  guarantees  of  adequate  professional  regulatory 

activity  on  a  day-to-day  basis.  In  the  end,  the  Attorney  General  is,  at  best, 

likely  to  participate  in  professional  regulation  only  as  any  other 

single  member  of  the  governing  body.  This  hypothesis  appears  to  be 

borne  out  by  the  absence  of  initiatives  undertaken  by  the  Attorney 

General  in  his  ex  officio  role  under  The  Law  Society  Act.  The  Attorney 

General  has  not  imposed  on  the  Law  Society  any  of  the  requirements 

which  it  is  suggested  below  are  necessary  if  the  public  guarantee  is 

to  be  meaningful.  For  the  reasons  given  below,  it  is  suggested  that 
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although  these  deficiencies  in  the  Attorney  General's  role  can  be 
remedied,  and  the  role  can  be  moulded  to  become  more  effective, 
the  creation  of  a  new  and  separate  institution  is  a  preferable  policy 
choice. 

It  is  noteworthy  that  no  jurisdiction  which  has  considered  the 
matter  recently  has  elected  to  rely  upon  lay  representation,  ministerial 
representation  or  a  combination  of  representation  by  these  two  groups 
alone  as  adequate  guarantors  of  the  public  interest.  In  some  juris¬ 
dictions,  lay  representation  has  been  combined  with  a  "Lay  Observer" 
institution  (described  more  fully,  below).  In  others,  a  professions 
council  whose  jurisdiction  extends  to  monitoring  or  regulating 
professional  "self-regulatory"  bodies  has  been  adopted.  Ontario's 
Health  Disciplines  Act  combines  the  institutions  of  lay  representation. 
Lay  Observers,  professional  monitoring  and  regulatory  council,  and 
direct  ministerial  involvement  to  provide  guarantees  to  the  public 
that  professional  organizations  maintain  vigorous  efforts  to  assure 
the  competence  of  their  members. 
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V.  A  NEW  INSTITUTION 

I  recommend  the  creation  of  a  new  institution.  The  institution 
should  be  given  the  express  mandate  of  guaranteeing  to  the  public  that 
each  professional  organization  is  effectively  assuring  the  continuing 
competence  of  its  members.  The  new  institution  is  referred  to  as  the 
Professions  Office  (P.0.)  below,  but  this  name  is  adopted  for  convenience 
of  reference  only.  The  P.0,  should  be  based  upon  principles  of 
reporting,  publicity,  complaints  review  and  such  further  adjunctive 
powers  as  are  necessary  to  assure  its  ability  to  guarantee  effective 
regulation  by  the  professional  organizations.  It  should  be  housed  in 
an  institutional  setting  selected  to  enhance  its  performance  and  to 

protect  its  vigour,  independence  and  responsibility.  So  described, 
the  design  of  the  P.0,  is  modelled  upon  institutions  created  under 
Ontario's  Health  Disciplines  Act,  under  tjue  Dec's  Professional  Code, 
and  under  the  English  Lay  Observer  system. 

(a)  Reporting :  All  professional  organizations  should  be  required  to 
report  regularly  to  the  P.0.  The  reports  will  assist  the  P.0,  to 
assess  the  activities  of  the  organizations;  will  provide  tne  base 
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for  P.0,  publicity;  and  enable  the  P.0.  to  perform  its  adjunctive  functions. 

The  professional  organizations  should  report  to  the  P.0,  at 
monthly  or  quarterly  intervals  to  detail  the  workloads  of  their  P.S.C.s, 
their  discipline  committees  and  such  other  disciplinary  organs  as  may 
be  relevant.  The  reports  should  include  a  case  by  case  analysis  in 
a  form  similar  to  that  of  such  Charts  as  Chart  A  of  Table  V  of  this 
Report.  They  would  thus  indicate  source  of  complaints,  demographics 
of  complainant  and  professional,  nature  of  misconduct  or  incompetence 
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alleged  and  disposition  of  the  matter.  The  reports  should  include  the 
full  text  of  written  discipline  or  professional  standards  committee 
reasons  for  decisions.  The  reports  should  name  all  accused  practitioners 
(as  indicated  below,  this  does  not  mean  that  all  names  would  be  included 
in  P.0,  publications).  At  slightly  less  frequent  intervals,  the 

organizations  should  submit  to  the  P.0,  a  detailed  statement  of  their  discipline- 

related  and  competence-related  activities  and  experience  for  the  period.  This 

report  should  indicate  areas  of  misconduct  and  incompetence  identified  through  the 
organization's  experiences.  It  should  indicate  what  steps  are  being 

taken  or  considered  by  the  organization  to  combat  perceived  misconduct  and 
incompetent  practice.  It  should  describe  implemented  or  proposed  changes  in  dis¬ 
cipline,  education,  peer  review,  advisory  services,  insurance  arrange¬ 
ments  or  other  procedures  designed  to  guarantee  the  competence  of  its 
members. 

These  reports  will  enable  the  P.0,  to  perform  one  of  its  primary 
functions,  that  of  critical  assessment  of  the  effectiveness  of  the  pro¬ 
fessional  organizations'  control  of  member  competence.  Self-regulation 
does  not  necessarily  mean  private  regulation.  Permitting  meaningful 

public  access  to  information  concerning  the  activities  of  the 
organizations  will  help  to  attain  the  benefits  of 

diverse  viewpoints  and  values  and  of  public  guarantees  without  eroding 
professional  independence  or  threatening  confidentiality  (safeguards 
on  publication  are  discussed  below).  The  procedure  is  conducive  towards 
achieving  the  best  of  the  benefits  of  public  and  of  professional  self¬ 
regulation.  To  permit  public  input,  the  P.0,  should  have  authority  to 
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advise  the  organization  about  any  matter  arising  from  the  reports.  Con¬ 
sideration  of  the  competence  problems  identified  by  the  reports  in  light 
of  organization  policies  stated  in  the  reports  and  in  light  of  the  potential 
functions  of  and  constraints  on  various  techniques  of  competence  guarantees 
identified  by  this  report  and  by  other  study  papers  prepared  or  being  pre¬ 
pared  by  the  Professional  Organizations  Committee,  could  permit  the  P.0, 
to  use  its  different  perspective  to  make  helpful  suggestions. 

The  professional  organizations  might  benefit  in  other  ways  from 
this  reporting.  Knowledge  of  the  concern  of  an  outside  agency  would 
be  likely  to  induce  attention  and  concern  that  might  otherwise  not  be  as 
highly  stressed  by  the  organizations.  The  public  interest  in  the  pro¬ 
fession's  duty  to  guarantee  competence  would  be  constantly  underscored 
to  each  organization.  The  requirement  to  report  to  the  P.0,  would 
encourage  similar  reporting  to  members:  such  reporting  has  been  shown 
[above)  to  be  a  useful  component  of  a  discipline  system. 

Powers  to  require  reporting,  in  a  manner  similar  to  that  which  I 
have  recommended,  are  found  in  Ontario's  Health  Disciplines  Act  and  in 

Quebec's  Professional  Code  and  their  utility  cannot  be  seriously 
205 

doubted.  Nor  should  objections  related  to  problems  of  practicality  be 

permitted  to  prevail.  To  be  sure,  the  imposition  of  reporting  requirements 

will  add  to  the  workload  of  professional  organizations:  however  it  will 

not  do  so  unduly  or  without  benefits  which  outweigh  the  costs.  The 

« 

regulatory  body  of  the  medical  profession  in  Ontario  currently  reports 
to  its  membership  in  a  manner  similar  to  that  in  which  I  propose  the 
P.0,  be  informed  of  organization  activities.  Copies  of  excerpts  from  two 
representative  issues  of  The  Interim  Report  of  The  College  of  Physicians 
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and  Surgeons  of  Ontario  are  reproduced  in  Appendix  VIII.  The  cost  of 
reporting  should  fairly  be  regarded  as  an  incidental  cost  attributable 
to  the  professional  organizations'  willingness  and  desire  to  be  self¬ 
regulating. 

(b)  Publicity:  The  P.0,  should  report  its  activities  and  opinions 
to  the  public  and  to  a  responsible  minister  as  fully  as  is  consistent  with 
the  need  for  confidentiality  in  some  professional  (and  especially 
disciplinary)  affairs.  The  P.0,  should  publish  much  of  the  information 
supplied  to  it  by  the  professional  organizations  frequently  and  regularly. 
Virtually  all  of  the  aggregate  data  can  be  published  as  can  most  of  the 
individual  case-by-case  information.  The  P.0,  should  withhold  publi¬ 
cation  of  the  names  of  professionals  where  publication  would  be  inappro¬ 
priate:  no  person  acquitted  in  disciplinary  proceedings  should  have  his 
or  her  identity  revealed,  and  it  may  be  a  proper  guiding  rule  that  names 
should  be  published  only  when  the  professional  organization  has  itself 
ordered  publication.  Information  about  the  organizations'  efforts  to 
promote  competence  should  be  synthesized  and  published  by  the  P.0,  in  a 
form  comprehensible  to  the  widest  possible  readership  audience.  The 
P.0,  should  also  publish  its  views  on  the  effectiveness  of  the  regulation 
and  should  give  details  of  any  advice  given  by  the  P.0,  to  a  professional 
organization.  All  of  this  information  should  be  aade  available  to  the 
minister  responsible  for  the  P.0,  and  the  professions. 

The  P.O.'s  ability  to  make  information  about  professional  regulation 
available  to  a  broad  cross-section  of  the  public  will  serve  many  useful 
purposes.  The  prospect  of  the  exposure  of  ineffective  practices  will 
operate  as  an  incentive  to  professional  organizations  to  maintain 
vigilance  over  competence:  it  is  a  strong  guarantee  of  professional 
regulatory  concern.  This  value  of  publicity  has  been  widely 
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commended  and  increased  publicity  has  been  advocated,  by  a  great  many  of 
those  who  have  written  about  the  regulation  of  professional  competence. 

The  significance  of  increased  publicity  is  simply  illustrated  by  a  report 
of  the  Long  Term  Planning  Committee  of  the  College  of  Physicians  and  Surgeons 
of  Ontario.  The  Committee  recommended  that  the  affairs  of  the  College  be 
conducted  with  as  much  openness  as  possible  and  that  in  particular  the 
College  adopt  the  policy  of  publishing  names  of  practitioners  found  guilty 
of  professional  misconduct.  This  change  in  policy  was  expressed  to  have 
been  induced  by  public  pressure  which  followed  publicity  about  the  College's 
refusal  to  reveal  the  identity  of  a  practitioner  found  guilty  of  professional 

y  nf. 

misconduct. 

Publicity  provides  the  opportunity  for  helpful  inputs,  from  diverse 
sources,  into  professional  regulation.  Many  persons  who  may  have  differing 
backgrounds,  qualifications,  skills  and  perspectives,  share  a  common  interest 
in  professional  competence:  the  ability  of  such  persons  to  get  access  to 
important  information  will  permit  them  to  make  suggestions  that  might 
assist  professional  regulators.  Currently,  input  from  these  sources 
Cwhich  include  acknowledged  experts  in  their  fields)  is  impossible  because 
information  required  to  enable  assessment  and  comment  is  unavailable. 

Publication  may  serve  to  increase  the  number  of  complaint  inputs 
into  discipline.  Publicity  of  and  by  the  P.0,  staff  may  serve  to 
increase  public  awareness  of  the  complaints  mechanism,  or  may  serve  to 
encourage  complaints  from  a  class  of  clients  that  would  otherwise  express 
dissatisfaction  in  other  ways.  Publicity  in  this  form  may  produce  a 
multiplier  effect.  The  press  has  shown  itself  eager  to  publicize  the 
activities  of  professional  regulatory  agencies,  and  the  resulting 
exposure  operates  as  a  form  of  free  advertising  of  the  existence  and 
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interest  in  discipline  (or  competence)  of  the  professional  organizations. 

The  example  of  the  medical  profession  in  Ontario  provides  some  evidence 

of  the  truth  of  this  hypothesis.  The  enactment  of  The  Health  Disciplines 

Act  and  creation  of  the  Health  Disciplines  Board  produced  a  flurry  of 

press  coverage.  The  operations  of  the  Board  have  resulted  in  a  much 

higher  profile  for  the  College  of  Physicians  and  Surgeons  of  Ontario.  The 

effect  was  commented  upon  by  the  Complaints  Committee  in  its  February  1977 

report  (18  months  after  the  promulgation  of  the  Act). 

"There  is  no  question  that  there  has  been  a  significant 
increase  in  the  number  of  complaints  and  inquiries 
being  received  by  the  College.  Evidence  of  this  may  be  seen  in 
1975  there  were  68  complaints  that  were  considered  by  the 
Complaints  Committee  subsequent  to  July  1975,  while 
in  the  first  ten  months  of  1976  there  were  234.  Of  these 
162  . . .  were  dismissed,  45  ...  were  dismissed  with  admonish¬ 
ment  ...;  19  cases  ...  were  referred  to  Discipline;  4 
cases  ...  were  referred  elsewhere;  and  4  ...  were  deferred,"  ^07 

The  requirement  of  publicity  by  the  P.0,  guarantees  the  availability 

of  the  information  to  professionals  themselves.  The  publication  policies 

of  some  professional  organizations  have  been  shown  to  be  inappropriate  to 

obtaining  maximum  deterrent,  educational  and  quality  control  functions 

from  discipline.  Publicity  of  the  reports  submitted  might  also  serve  to 

encourage  greater  reporting  of  incompetence  by  professionals  themselves 

to  their  professional  organizations.  To  the  extent  that  a  particular 

group  of  practitioners  is  identified  to  clients  to  present  a  higher - 

than-average  risk,  competent  members  of  the  group  will  feel  an  incentive 

to  report  incompetent  fellow  members  and  restore  the  reputation  (and 

possibly,  the  economic  viability),  of  the  disparaged  group. 
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The  requirement  that  the  P.O.  report  to  a  responsible  minister 
serves  an  additional  guarantee  function.  The  persuasive  value  of  a 
well -documented, carefully  conceived  case  which  the  P.O.  could  put  before 
the  minister  should  not  be  underestimated.  Its  ability  to  report 
directly  to  the  minister  serves  to  enhance  the  status  of  advice  given 
by  the  P.O.  to  a  professional  organization.  Similarly,  a  requirement 
that  P.O.  reports  be  tabled  in  the  Legislature  could  provide 
additional  informal  authority  which  could  increase  the  significance  of 
P.O.  observations.  P.O.  observations  and  recommendations  should  be 
highly  valued:  the  P.O.  will  have  the  benefit  of  careful  comparison 
among  professions  to  add  to  its  analysis  of  trends  and  patterns  within 
individual  professions  as  it  monitors  their  activities,  successes  and 
failures  over  time. 

Under  the  Quebec  Professional  Code,  the  Office  des  Professions  du 
Quebec  is  required  to  publish  compilations  of  the  discipline  decisions 
of  all  professional  corporations,  omitting  the  names  of  members  disciplined. 
The  Office  is  to  report  to  the  Minister  annually  and  its  report  is 

to  be  laid  before  the  National  Assembly.  Under  Ontario's  Health  Disciplines 
Act,  the  Health  Disciplines  Board  is  required  to: 

"..V  submit  an  annual  report  on  its  activities  to  the 
minister  which  shall  include  such  additional  infor¬ 
mation  as  the  minister  may  require  and  the  minister 
shall  submit  the  report  to  the  Lieutenant  Governor  in 
Council  and  shall  then  lay  the  report  before  the 
Assembly  ..."  208 

The  ability  to  report  to  the  Minister  and  to  publish  widely  is  the  corner¬ 
stone  of  an  institution  designed  to  guarantee  the  effectiveness  of  pro¬ 
fessional  regulation  to  the  public  while  leaving  the  specific  mode  and 
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details  of  regulation  to  the  professional  organizations  th^ms^lv^s. 

(c)  Complaints  Review:  it  is  suggested  that  the  P.0,  perform  a  complaints 
review  function  similar  to  that  undertaken  by  the  English  "Lay  Observer". 
The  Lay  Observer  is  an  institution  created  by  the  Solicitors  Act  1974 
(s.  45).  The  section  is  as  follows: 

l,ay  Observers 

45. -(1)  The  Lord  Chancellor  may,  if  he  thinks  fit,  appoint 
one  or  more  persons  (d-n  this  section  referred  to  as  "lay 
observers")  to  examine  any  written  allegation  made  by  or  on 
behalf  of  a  member  of  the  public  concerning  the  Society’s 
treatment  of  a  complaint  about  a  solicitor  or  an  employee 
of  a  solicitor  made  to  the  Society  by  that  member  of  the 
public  or  on  his  behalf. 

(2)  No  solicitor  or  barrister  shall  be  appointed  as  a 
lay  observer. 

(3)  A  lay  observer  shall  hold  and  vacate  his  office  in 
accordance  with  the  terms  of  his  appointment,  and  shall,  on 
ceasing  to  hold  office,  be  eligible  for  re-appointment. 

(4)  The  Lord  Chancellor  may  give  general  directions  to 
lay  observers  about  the  scope  and  discharge  of  their  functions, 
and  shall  publish  any  such  directions. 

(5)  The  Society  shall  consider  any  report  or  recommen¬ 
dation  which  it  receives  from  a  lay  observer  and  shall 
notify  him  of  any  action  which  it  has  taken  in  consequence. 

(6)  The  Lord  Chancellor  may  appoint  staff  for  lay 
observers . 

(7)  Remuneration  for  lay  observers  and  their  staff  and 
any  other  expenses  of  lay  observers  shall  be  paid  out  of 
money  provided  by  Parliament. 

(8)  In  determining  the  numbers,  terms  of  employment 
and  remuneration  of  lay  observers  and  their  staff  and  any 
amount  payable  by  way  of  expenses  under  subsection  (7), 
the  Lord  Chancellor  shall  act  only  with  the  approval  of  the 
Minister  for  the  Civil  Service. 
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(9)  The  Society  shall  furnish  a  lay  observer  with  such 
information  as  he  may  from  time  to  time  reasonably  require. 

(10)  The  Lord  Chancellor  shall  direct  the  submission  to 
him  of  annual  reports  by  lay  observers  on  the  discharge  of 
the  functions  conferred  on  them  by  this  section. 

(11)  The  Lord  Chancellor  shall  lay  a  copy  of  any  report 
under  subsection  (10)  before  each  House  of  Parliament. 

The  General  Directions  given  by  the  Lord  Chancellor  to  the  Lay  Observer 

are  the  following: 

General  Directions  of  the  Lord  Chancellor 

In  exercise  of  the  power  conferred  on  him  by  section  28A(4) 
of  the  Solicitors  Act  1957  the  Lord  Chancellor  hereby  gives 
the  following  general  directions 

1.  In  these  directions  expressions  have  the  same  meaning 
as  ttey  have  in  section  28A  of  the  Solicitors  Act  1957  and 

"allegation"  means  a  written  allegation  made  to  a  lay 
observer  by  or  on  behalf  of  a  member  of  the  public  concerning 
the  Law  Society’s  treatment  of  a  complaint; 

"complainant"  means  the  member  of  the  public  by  whom 
or  on  whose  behalf  an  allegation  is  made; 

"complaint"  means  a  complaint  made  by  or  on  behalf  of 
a  member  of  the  public  to  the  Society  about  the  conduct  of 
a  solicitor  or  a  solicitor’s  employee; 

"lay  observer",  where  there  are  more  than  one,  includes 
for  the  purposes  of  paragraphs  6  and  7  below  all  lay  observers. 

2.  Subject  to  paragraph  4  below,  every  allegation  which  - 

(a)  concerns  the  treatment  of  a  complaint  by  the 
Society  on  or  after  1st  January  1975,  and 

(b)  is  made  within  three  months  of  the  date  on 
which  the  Society  has  notified  the  complainant 
of  its  decision  on  the  complaint 

shall  be  examined  by  a  lay  observer  and  no  other  allegation 
shall  be  so  examined. 

3.  A  lay  observer  shall  seek  from  the  Society  whatever 
information  he  considers  necessary  for  the  purpose  of 
examining  an  allegation. 
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4.  A  lay  observer  shall  not  re-examine  an  allegation 

(or  examine  a  fresh  allegation  relating  to  the  same  complaint) 
unless  he  is  satisfied  that  he  has  received  relevant  infor¬ 
mation  which  could  not  reasonably  have  been  provided  in 
relation  to  the  allegation  (or  original  allegation)  when  he 
examined  it. 

5.  When  a  lay  observer  has  examined  an  allegation  he 
shall  send  a  written  report  of  the  results  of  his  examination 
to  the  complainant  as  well  as  to  the  Society  and  to  the 
person  about  whom  the  complaint  was  made. 

6.  A  lay  observer  shall  submit  to  the  Lord  Chancellor 
an  annual  report  on  the  discharge  of  his  functions  and  such 
other  reports  relating  to  those  functions  as  he  thinks  fit; 
but  no  report  made  under  this  paragraph  shall  identify  any 
individual  or  firm. 

7.  A  lay  observer  shall  include  in  every  report  made 
under  paragraph  5  or  6  above  any  recommendation  which  he 
considers  appropriate  for  inclusion  in  the  report. 

8.  Subject  to  these  directions  a  lay  observer  shall  follow 
such  procedure  for  examining  allegations  as  he  thinks  fit. 

9.  These  directions  shall  come  into  force  on  17th 
February  1975. 

It  will  be  seen  that  in  England  the  Lay  Observer's  role  has  been 
limited  to  the  legal  profession.  The  Lay  Observer  (L.O.)  is  charged  with 
reviewing  the  process  by  which  the  Law  Society  has  disposed  of  any  complaint 
against  a  lawyer,  and  not  with  the  merits  of  individual  complaints. 

The  L.O.  can  act  only  when  a  written  complaint  is  received  calling  into 
question  the  Law  Society's  treatment  of  a  complaint  to  it.  The  L.O. 
cannot  act  on  his  own  initiative. 

In  fact,  the  present  Lay  Observer  has  taken  a  very  liberal  view  of 
his  role  and  of  his  jurisdiction.  The  first  two  reports  of  the  Lay 
Observer  are  reproduced  in  Appendix  IX.  The  Lay  Observer  has  considered 
the  merits  of  the  subject  of  complaints  referred  to  him.  In  some  cases. 


he  has  sought  further  information  from  the  accused  lawyer.  In  others  he 
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has  referred  the  matter  back  to  the  Law  Society  with  a  request  that 
its  Professional  Purposes  Department  (a  P.S.C.  Committee)  reconsider  the 
merit  of  the  allegation. 

It  is  submitted  that  the  P.0,  have  all  of  these  powers  and  a  number  of 
ancillary  ones.  The  P.0,  should  be  permitted  to  assist  prospective  com¬ 
plainants  to  professional  organizations  to  frame  their  complaints.  Since 
most  organizations  require  complaints  to  be  written,  and  as  this  require¬ 
ment  may  operate  as  a  filter  on  disciplinary  inputs,  the  availability 
of  independent  assistance  might  prove  helpful.  Ontario's  Ombudsman 
currently  performs  a  similar  function  in  some  cases.  It  is  suggested  that 
the  Lay  Observer's  jurisdiction  be  expanded  to  include  the  ability  to  consider 
unwritten  client  complaints  and  the  ability  to  act  on  its  own  motion. 

The  reports  of  professional  organization  activities  which  will  be  received 
by  the  P.0,  may  suggest  that  insufficient  or  inadequate  consideration  or 
investigation  has  been  given  to  a  particular  complaint:  in  such  a  case 
the  P.0,  should  be  entitled  at  least  to  request  that  the  complaint  be 
considered  further  or  re-investigated.  Consideration  should  also  be 
given  to  the  question  of  whether  or  not  the  P.0,  should  be  authorized  to 
attend  all  meetings  of  P.S.C.'s  or  other  disciplinary  organs  of  pro¬ 
fessional  organizations.  This  power  to  observe  was  recommended  by  the 

209 

Commission  of  Inquiry  on  Health  and  Social  Welfare  of  Quebec.  The 
assurance  provided  by  personal  observations  is  a  clear  benefit  to  be  derived 
from  a  power  to  attend:  the  risk  of  loss  of  independence  of  P.0,  orientation 
is  a  cost  to  be  weighed  against  the  benefit.  To  the  extent  that  P.0, 
personnel  become  intimately  familiar  with  particular  organization  practices, 
views,  and  members,  the  benefits  of  objectivity,  detachedness  and  differing 
perspectives  are  likely  to  be  endangered. 
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The  benefits  of  a  Lay  Observer  power  are  clear.  The  P.O.'s  unique 
orientation  may  enable  it  to  appreciate  complaints  in  a  light  different  from 
that  in  which  it  appeared  to  the  professional  organization:  in  these  cases 
the  ability  to  request  reconsideration  is  helpful.  Lay  Observer  powers 
permit  the  benefits  of  discreet  and  objective  public  supervision  of 
internal  professional  organs.  These  benefits  can  in  turn  make  discipline 
more  effective  by  contributing  to  public  confidence  which  may  in  turn 
prompt  mfembers  of  the  public  to  complain  in  appropriate  cases.  The 
disenchantment  of  complainants  who  regard  themselves  as  having  been  treated 
unfairly  has  a  ripple  effect  throughout  the  whole  of  professional  regu¬ 
lation.  The  value  of  meaningful  public  assurance  of  fairness  should  not 
be  underestimated.  The  presence  of  Lay  Observer  powers  would  also  properly 
permit  the  abolition  of  the  power  of  members  of  the  public  to  require  the 
formal  discipline  procedure  of  professional  organizations  to  be  invoked. 

This  power,  which  enables  complaints  to  be  pressed  to  the  discipline 
committee  or  governing  council  even  when  dismissed  as  without  merit  by 
the  P.S.C.  is  inconvenient  to  professional  organizations;  it  provides  the 
opportunity  for  vindictive  clients  to  create  unfair  pressure  on  professionals. 
It  would  become  redundant  when  significant  guarantees  of  adequate  consider¬ 
ation  by  the  P.S.C.  can  be  provided. 

A  great  many  jurisdictions  have  recognized  the  value  of  including 
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a  Lay  Observer  institution  in  their  professional  regulatory  structure. 

The  College  of  Physicians  and  Surgeons  of  Ontario  has  recently  recommended 
a  very  similar  institution  for  the  medical  profession.  The  Report  of 
the  Long  Term  Planning  Committee  included  Recommendation  4: 
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Recommendation  4:  That  in  order  to  increase  the 
credibility  of  the  College,  one  of  the  functions  of  the 
lay  members  of  Council  be  an  annual  report  containing 
their  opinions  as  to  how  the  College  has  fulfilled  its 
functions  during  the  year.  This  report  should  be  di¬ 
rected  to  the  President  and  Council  of  the  College  and 
presented  to  the  Minister  of  Health  by  the  President 
as  a  high  priority  item. 

The  thrust  of  the  McRuer  Report  and  other  forces 
placed  lay  members  on  the  Council  of  the  College.  Although 
the  purpose  is  not  stated  in  the  Act,  it  is  not  unreasonable 
to  surmise  that  this  was  to  allow  not  only  a  public  par¬ 
ticipation  in  the  workings  of  the  College,  but  also  to 
allow  a  public  view  of  our  function,  one  step  in  the  process 
of  accountability. 

We  are  aware  that  our  members  have  no  obligation  to 
report  to  the  Ministry,  and  do  not  represent  an  identifiable 
constituency.  To  the  knowledge  of  the  Committee,  the 
Ministry  has  never  asked  for  a  report  from  their  appointees 
to  the  Council. 

We  are  also  aware  that  our  lay  members  have  made  a 
great  contribution  to  our  College,  and  have  approached 
their  responsibilities  seriously  and  with  their  professional 
colleagues  in  an  atmosphere  of  respect  and  trust.  In  no 
way  do  they  regard  themselves,  or  are  they  regarded  by  the 
College  as  "watchdogs". 

Nevertheless,  they  are  as  a  group  probably  the  most 
informed  members  of  the  public  in  the  entire  province  with 
regard  to  the  function  of  the  College.  If  lay  judgments 
as  to  our  function  are  to  be  made,  there  would  appear  to  be 
no  more  qualified  group  to  make  them  than  the  lay  members 
themselves.  211 

For  the  reasons  given  above,  I  prefer  that  the  lay  observation  and  re¬ 
porting  function  be  performed  by  the  P.0,  rather  than  the  lay  members 
of  the  regulatory  agency:  nevertheless,  the  thrust  of  Recommendation  4 
is  to  acknowledge  as  a  "high  priority  item"  the  value  of  lay  observation. 
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(d)  Adjunctive  Disciplinary  Authority:  The  more  difficult  question 
relates  to  whether  or  not  further  powers  are  required  to  make  the  P.0, 
guarantee  effective.  Many  jurisdictions  and  observers  have  suggested 
that  reporting,  publishing  and  lay  observer  functions,  even  in  combi¬ 
nation  with  lay  membership  on  professional  regulatory  agencies,  are 
not  capable  of  assuring  that  the  agencies  appreciate  and  undertake 
effectively  their  public  responsibilities. 

Various  combinations  of  the  following  additional  powers  have 
been  recommended  for  or  granted  to  professional  organization  supervisory 
bodies : 

1.  The  ability  to  require  the  P.S.C.  to  consider 
matters  that  the  P.0,  regards  as  worthy  of 
investigation; 

2.  The  ability  to  require  the  formal  discipline 
organ  (discipline  committee)  to  consider 
whether  or  not  it  should  take  jurisdiction 
(irrespective  of  the  resolution  at  the  P.S.C.) , 
or  to  require  the  formal  organ  to  hold  a  formal 
disciplinary  hearing; 

3.  The  ability  of  the  P.0,  to  intervene  in  P.S.C.  or 
discipline  committee  proceedings  to  act  as  an 
advocate  of  the  public  interest  in  such  proceedings; 

4.  The  granting  of  status  to  the  P.S.C.  to  appeal  to 
the  next  highest  organ  (P.S.C.,  discipline  committee, 
council,  court),  the  disposition  (including  sanction 
imposed),  of  any  case  at  any  level  of  proceedings; 

5.  The  designation  of  the  P.0,  as  a  body  capable  of 
undertaking  itself  any  of  the  functions  of  dis¬ 
ciplinary  organs  of  the  professional  organizations. 

In  particular,  should  a  P.S.C.  dismiss  a  complaint, 
the  P.0,  could  have  authority  to  require  the  P.S.C. 
to  investigate  more  fully  or  the  P.0,  could  itself 
conduct  the  investigation.  Or  should  the  discipline 
committee  dismiss  a  formal  charge,  the  P.0,  could 
conduct  a  new  disciplinary  hearing  or  could  hear  an 
appeal  from  the  discipline  committee's  decision; 
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6.  The  ability  of  the  P.0,  to  approve  rules  and  regu¬ 
lations  of  the  professional  organizations,  to  advise 
the  organizations  about  rules  and  regulations  which 
ought  in  the  P.O.’s  opinion  to  be  adopted,  or  to 
impose  such  rules  and  regulations  on  the  professional 
regulators.  212 

It  is  apparent  that  these  adjunctive  powers  represent  different 
degrees  of  P.0,  involvement  in  professional  organizations'  activities. 

They  can  be  justified  to  the  extent  that  they  are  regarded  as  necessary 
to  assure  the  P.O.'s  effectiveness  as  a  guarantor  to  the  public  of 
effective  action  by  the  professions.  Some  of  them,  however,  represent 
fairly  substantial  departures  from  general  proposition  presented  here  that  the 
professional  organizations  are  the  most  able  to  decide  what  action  is 
best  to  promote  competence.  They  should  be  adopted  only  if  it  is  felt 
that  the  basic  reporting,  publicity  and  observation  principles  des¬ 
cribed  above  will  not  produce  effective  public  guarantees. 

I  am  unable  to  assess  the  necessity  for  such  further  adjunctive  powers 
or  any  of  them.  It  is  noted  however  that  the  framers  of  both  Quebec's 
Professional  Code  and  Ontario's  Health  Disciplines  Act  regarded  it  as 
necessary  to  include  a  broad  range  of  adjunctive  powers.  In  each  of  these 
cases,  the  equivalent  of  the  P.0,  was  given  the  adjunctive  powers  des¬ 
cribed  in  points  1,  2  and  5  above.  Quebec's  Office  des  Professions  was 
given  the  power  described  in  point  6:  in  Ontario,  that  power  was  granted 
specifically  to  the  responsible  Minister.  The  P.O.C.  should  regard  the 
question  of  what  adjunctive  powers  are  required  to  provide  effective 
guarantees  as  a  priority  issue  in  its  consideration  of  the  continuing 
competence  issue. 

(e)  Institutional  Setting:  The  P.0,  must  be  established  so  that  the 
dangers  inherent  in  some  of  the  less  effective  public  guarantee  in¬ 
stitutions  are  minimized.  Problems  of  role  definition,  institutional 
interest,  financing,  the  lack  of  a  clearly  defined  constituency  to  be 
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represented,  personnel  selection,  and  isolation  were  identified  as 
inhibiting  the  efficacy  of  lay  members  of  organizational  bodies  or 
of  a  government  minister  as  guardian  of  the  public  interest. 

The  P.0,  must  be  protected  from  these  dangers.  While  it  is  desirable 
that  the  P.0,  be  a  single-line  agency,  one  concerned  solely  with 
overseeing  the  activities  of  professional  organizations,  the  dangers 
of  isolation  and  of  excessive  contact  with  the  professions  to  be  monitored 
suggest  that  the  P.0,  might  better  be  located  as  a  distinct  part  of  a 
broader-based  institution.  The  obvious  agency  that  springs  to  mind 
is  the  Ontario  Ombudsman:  the  P.0,  could  be  established  as  a  separate 
division  of  that  institution.  This  choice  should  not  be  regarded  as 
firm,  but  the  concerns  which  suggest  it  as  a  possible  location  for 
the  P.0,  should  be  borne  in  mind  as  a  final  selection  is  made. 

Careful  consideration  must  be  given  to  the  personnel  selection 
process.  Of  course,  the  P.0,  must  be  composed  of  persons  independent  of 
the  professions  under  its  jurisdiction.  The  P.0,  should  include  only 
persons  who  are  keenly  aware  of  their  role  and  possibly  who  have  demon¬ 
strated  their  ability  to  understand  such  a  role  elsewhere.  It  may  be 
that  the  selection  process  should  be  more  broadly  based  than  a  simple 
Cabinet  appointment  procedure.  The  P.O.C.  should  consider  and  specify 
the  qualifications  that  ought  to  be  required  of  P.0,  personnel,  and 
should  specify  their  mode  of  selection  and  permissible  tenure. 

The  P.0,  must  be  funded  adequately  to  enable  it  to  perform  effectively. 
Without  sufficient  funds  or  staff-support  the  P.0,  can  provide  only  the 
appearance  and  not  assurance  of  effective  regulation.  This  is  not 
to  say  that  the  P.0,  should  be  publicly  funded.  While  budget  and  staff 
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requirements  may  be  established  by  the  P.O.  in  consultation  with  the 
responsible  minister,  a  case  can  be  made  to  suggest  that  the  cost 
of  P.O.  operations  should  be  borne  by  the  professions  themselves.  The 
cost  is  attributable  to  the  price  of  self-regulation.  If  the  pro¬ 
fessions  wish  to  have  delegated  to  them  the  otherwise-public  function 
of  regulation,  they  should  be  prepared  to  shoulder  the  cost  of  all 
components  of  the  delegated  authority.  If  the  ability  to  choose  freely 
the  appropriate  competence- conducive  strategy  requires  that  guarantee 
systems  exist  to  assure  effective  choice,  the  professional  organizations 
can  fairly  be  required  to  pay  the  cost  of  the  systems  as  the  price 
of  being  allowed  the  choice. 
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VI.  SUMMARY  OF  RECOMMENDATIONS 

For  the  reasons  elaborated  above,  this  section  summarizes  those 
recommendations  applicable  to  the  architectural,  engineering,  and 
legal  professions  generally,  and  to  the  Institute  of  Chartered 
Accountants  of  Ontario.  Further  consideration  must  be  given  to 
other  accounting  organizations  once  more  general  decisions  have  been 
made  by  the  P.O.C. 

The  recommendations  contained  in  this  report  can  be  summarized 
as  follows: 

1.  Legislation  governing  the  regulation  of  each  profession 
should  make  clear  that  it  is  the  duty  of  the  professional  agency  to 
assure  that  its  members  are  competent.  The  agencies  should  be  res¬ 
ponsible  for  ensuring  that  their  members  possess  adequate  minimum 
skill,  knowledge  and  ability,  and  that  their  members  habitually  apply 
these  qualities  competently. 

2.  The  legislation  should  allow  professional  agencies  the 
widest  possible  choice  among  techniques  that  might  be  used  to  promote 
competence.  Specifically  in  respect  of  discipline,  the  legislation 
should  eliminate  unnecessary  technical  barriers  to  the  utilization  of 
discipline  in  such  manner  as  to  each  professional  agency  seems  best. 
The  agency  should  be  free  to  structure  its  discipline  system  as  it 
sees  fit  within  the  wide  latitude  permitted  by  the  legislation. 

In  particular,  the  following  constraints  on  the  effective 
operation  of  discipline  should  be  addressed: 
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(a)  Limitations  of  jurisdiction; 

(b)  Narrow  range  of  sanctions; 

Cc)  Lack  of  a  professional  standards  committee  with  powers 
to  require  the  attendance  of  members,  conduct  practice 
investigations,  and  to  impose  sanctions  (from  among  a 
limited  number  of  sanctions),  on  professionals  without 
the  need  to  engage  the  formal  discipline  process; 

(d)  Inability  to  maintain  such  ancillary  services  (fees 
mediation,  compensation  fund),  as  may  be  advisable; 
and 

(e)  Lack  of  lay  representation  within  the  professional 
agencies . 

3.  A  new  institution  should  be  created.  This  institution  should 
be  designed  to  provide  guarantees  to  the  public  that  the  overall  mix  of 
techniques  adopted  by  each  professional  agency  is  operating  to  assure 
effectively  the  continuing  competence  of  its  members.  The  new 
institution  should  be  based  on  the  following  principles: 

(a)  Reporting; 

(b)  Publicity; 

(c)  Complaint  review; 

(d)  Such  adjunctive  powers  as  the  Professional  Organizations 
Committee  regards  as  necessary;  and 

(e)  An  institutional  setting  and  membership  composition 
designed  to  minimize  the  dangers  inherent  in  attempts 
to  provide  public  guarantees  of  effective  professional 
agency  regulation. 
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FOOTNOTES 


1.  I  acknowledge  with  thanks  the  contributions  of  Steven  Wilson, 

Heather  Werry,  Janet  Yale,  Sally  Colvin,  Linda  Kahn,  Gary 
Shortliffe,  of  the  staff  of  the  Professional  Organizations 
Committee,  and  various  executive  and  governing  members  of  the 
professional  organizations  under  study  to  the  production  of 
this  report.  I  especially  acknowledge  the  help  I  have  received 
from  my  secretary,  Kathy  O'Rourke,  who  spent  endless  hours 
compiling  charts  and  appendices  and  typing  this  report. 

In  this  Introduction  I  have  attempted  to  limit  the  number  of 
references  to  specific  material.  I  have  considered  all  of  the 
sources  referred  to  in  the  Bibliography  listed 
under  the  headings  General,  Major  Sources  -  Law,  Engineering, 
Architecture  and  Accounting,  in  writing  this  Introduction. 

2.  Under  this  definition,  it  would  be  irrelevant  that  the  cause 
of  any  of  these  deficiencies  was  poor  organization,  lack  of 
management  or  systems  skills,  or  failure  of  subordinates  to 
perform  properly.  Intentional  misconduct  is  excluded  as  it 
raises  significantly  different  issues. 

3.  At  pp.  228. 

4.  "Inputs",  are  usually  complaints  by  clients  or  other  professionals. 
But,  as  indicated  in  Parts  D,  E,  F  and  G  below,  they  may  be  news¬ 
paper  reports,  the  results  of  staff  investigations  or  other 
sources  of  information  about  incompetent  performance. 

5.  "Continuing  education"  is  used  in  the  widest  sense,  to  include  such 
diverse  techniques  as  courses,  loss  control  manuals,  peer  review 
and  recommendation  programs, or  advice  from  the  professional  body 
(see  for  instance,  A.B.A.  Manual,  Avoiding  Unintentional  Grievances, 
Bibliography  item  34) . 

6.  For  instance  harsher  penalties,  more  effective  publicity  of 
penalties,  the  use  of  a  greater  range  of  sanctions  may  each  be 
suggested. 

7.  The  range  of  "standardized"  activities  is  quite  broad:  See, 

Engel,  Standardization  of  Lawyers'  Services,  [1977]  Am.  Bar  Found. 
Res.  J.  817,  in  which  criteria  for  the  identification  of  standardized 
services  are  suggested. 

8.  The  usual  procedure  for  the  establishment  of  Canadian  Institute  of 
Chartered  Accountants  standards. 
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9.  In  its  Report  on  the  Grievance  System  (Bibliography  item  39},  the  Committee 
on  Professional  Responsibility  of  the  Bar  of  the  City  of  New  York  regarded 
detailed  standards  as  unnecessary.  The  general  standards  of  the  American 
Bar  Association  were  regarded  as  adequate  to  permit  the 

Grievance  Committee  to  test  conduct  and  develop  more  particularity 
on  a  case-by-case  basis  (see  Report,  especially  at  DD .  134-136. 

10.  Marks  and  Cathart  (Bibliography  item  1,  at  p.  235). 

11.  This  is  not  always  a  virtue  of  discipline.  In  some  cases,  the  ability 

to  threaten  disciplinary  action  (even  if  it  is  illegal -to  do  so:  see  s.  305 
of  the  Criminal  Code,  R.S.C.  1970,  c.  C-34) ,  may  provide  unfair 
leverage  to  a  dissatisfied  and  vindictive  client. 

12.  This  effect  does  not  depend  on  the  disciplinary  agency's  acting 
in  this  fashion  but  only  the  professionals'  perception  of  its 
so  acting. 

13.  The  jurisdiction  of  courts  over  lawyers  used  to  permit  such  awards. 

On  summary  motion,  the  court  could  order  a  solicitor  to  pay  the 
complainant  and  in  default  of  payment  to  be  struck  from  the  rolls 
(expelled):  See,  for  example.  Re  Solicitor  (1916),  37  O.L.R.  310 
(C.A.).  While  the  court  still  retains  such  jurisdiction  in 
theory,  it  has  not  been  exercised  for  many  years:  the  courts 
have  ceded  full  disciplinary  authority  to  the  Law  Society. 

Some  disciplinary  agencies  operate  fees  mediation  or  arbitration 
services  (Law  Society,  Manitoba;  I.C.A.O.)  while  others  will 
comment  on  the  appropriateness  of  fees  charged  (Law  Society,  U.K.; 
Professional  Conduct  Committee  of  O.A.A.,  see  Table  XX,  below). 

14.  See  Part  D  below. 

15.  In  a  famous  study,  Jerome  Carlin  concluded  that  the  regulatory 
agency  he  studied  (the  organized  Bar  of  the  City  of  New  York) , 
was  less  concerned  with  scrutinizing  the  moral  integrity  of  the 
profession  than  with  forestalling  public  criticism  and  control. 

Carlin,  (Bibliography  item  35,  at  p.  161.  Carlin  inclined 
to  the  view  that  this  pattern  was  "not  confined  to  Metropolitan 
New  York".  See  also  Holland  (Bibliography  item  14),  at  p.  563 
(where  the  view  is  expressed  that  the  function  of  discipline  is 
merely  the  self-preservation  of  the  profession).  A  great  many  of 
the  articles  cited  in  the  bibliography  note  that  the  forestalling 
of  public  pressure  is  a  key  reason  for  control  of  members  or  for 

their  more  effective  control  (see  also  Part  H.  below),  by  professional  self- 
regulatory  agencies. 

16.  Misconduct  and  ethical  violations  were  the  almost-exclusive  focus 

of  disciplinary  interest  in  the  past,  and  it  is  only  fairly  recently 
that  discipline  has  come  to  be  regarded  as  helpful  and  available 
in  competence  matters.  The  general  "misconduct  orientation"  (see 
Part  C  below),  of  disciplinary  agencies  has  been  widely  acknowledged: 

See  Clark  -  Bibliography  item  3,  at  p.  110;  Steele  and  Nimmer  - 
Bibliography  item  2,  at  p.  1007;  Marks  and  Cathcart  -  Bibliography 
item  1  at  p.  207;  Arthurs,  H.  -  Bibliography  item  36,  at  p.  442;  and 
Arthurs,  S.  -  Bibliography  item  10,  at  pt  261. 
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17.  For  a  good  example,  see  the  Cross  Committee  Report  (Bibliography 
item  59,  recommending  that  incompetence  be  dealt  with  by  civil 
litigation  except  in  cases  of  high  public  visibility,  where  the 
"profession  must  be  seen  to  be  doing  something",  and  see  generally 
Carlin,  Lawyers'  Ethics,  op.  cit. 

18.  See  n.  16,  above. 

19.  See  McRuer,  Bibliography  item  (g)  (General)  at  p.  1184. 

20.  a  good  illustration  of  the  phenomenon  is  provided  by  real  estate 
conveyancing  by  members  of  the  legal  profession.  A  lawyer  who 
performs  incompetently  when  acting  for  a  buyer  of  land  may  leave 
a  legacy  of  problems  to  be  resolved  by  lawyers  acting  in  future 
transactions.  Later-acting  lawyers  may  be  required  to  trace 
parties  or  to  secure  governmental  approvals  when  such  activity 
would  have  been  obviated  by  competent  work  in  the  first  instance. 
Similarly,  the  failure  of  sellers'  lawyers  to  perform  conveyancing 
services  at  the  appropriate  level  is  frequently  alleged  to  require 
additional  efforts  by  lawyers  acting  for  buyers  and  lenders: 
services  inadequately  rendered  by  sellers'  lawyers  require  buyers' 
or  lenders'  lawyers  to  do,  or  to  redo  the  work  themselves. 

21.  See  the  Quebec  Professional  Code  (Bibliography  item  (b)  (General)), 
which  requires  the  establishment  and  particular  modes  of  operation 
of  various  professional  disciplinary  organs. 

22.  Edward  P.  Belobaba,  "Civil  Liability  as  a  Professional  Competence 
Incentive,"  working  paper  #9  prepared  for  the  Professional 
Organizations  Committee  (1978) . 

23.  Digests  are  published  naming  all  parties  involved  in  recently- 
investigated  litigation.  A  cross-check  of  digest  with  membership 
names  could  help  to  identify  members  being  subjected  to  civil 
liability  claims. 

24.  For  instance  claims  may  be  made  against  the  Law  Society  of  Upper 
Canada  Compensation  Fund  in  respect  of  dishonest  legal  practice. 
Extension  of  the  Fund  to  permit  its  availability  in  incompetence 
cases  would  provide  inputs  if  claims  against  the  fund  were  monitored. 

25.  The  "Taxing  Master"  is  an  official  of  the  Supreme  Court  of  Ontario. 

He  is  authorized  by  statute  (The  Solicitors'  Act,  R.S.O.  1970,  c.  441) 
to  "tax"  a  lawyer's  bill,  upon  the  application  of  the  lawyer  or  the 
client.  "Taxation"  involves  consideration  of  what  the  proper  amount 
of  the  lawyer's  bill  should  be:  in  effect,  it  is  a  fees  arbitration 
service.  The  possibility  of  taxation  may  be  helpful  to  a  client 
who  might  be  able  to  have  the  lawyer's  fee  reduced.  It  can  also  be 
helpful  to  the  lawyer,  for  once  the  lawyer's  bill  has  been  "taxed", 
the  claim  for  fees  can  be  enforced  just  as  if  the  lawyer  had  sued  the 
client  and  had  obtained  a  judgment  ordering  the  client  to  pay  the 
amount  found  due  on  "taxation"  (Solicitors  Act,  s.  13). 
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26.  See  pages  25-30,  below. 

27.  See,  for  instance,  Huszagh  and  Molloy,  Bibliography  item  37. 

28.  See  pages  246-248  below.  The  Professional  Organizations  Committee 

is  currently  doing  research  on  continuing  education,  recertification, 
and  practice  review  as  a  means  of  promoting  continuing  competence. 


29.  See  Huszagh  and  Molloy,  Bibliography  item  37,  at  p.  299. 

30.  They  may  be  able  to  perceive  the  deficiencies  themselves  or  through 
in-house  professionals  employed  by  them. 

31.  See  Section  (iic) ,  below. 

32.  In  interviews  with  45  clients  who  had  experienced  "serious  problems" 
in  their  relationship  with  their  lawyers,  Steele  and  Nimmer  found 
that  not  1  of  the  45  brought  the  problem  to  the  attention  of  the 
discipline  system  and  only  1  approached  the  organized  Bar  in  any 
way.  The  interviews  were  conducted  in  Michigan,  a  state  with  a 
well -regarded  lawyer-discipline  system.  Bibliography  item  2  at 

p.  957.  See  also  Bibliography  item  (e)  (General)  at  p.  16  and  the 
data  noted  in  Parts  D,  E,  F  and  G  below. 

33.  Agencies  advance  such  reasons  as  not  wanting  to  harass  a  professional 
until  the  complainant  appears  serious;  the  need  to  involve  the 
complainant,  whose  evidence  may  be  necessary  later;  and  the  frequent 
difficulty  of  understanding  exactly  what  the  complaint  involves  when 
it  is  reported  orally. 

34.  Citations  are  superfluous.  Comments  to  this  effect  appear  in 

almost  all  of  the  books,  articles  and  reports  listed  in  the  Bibliography. 

35.  See,  for  instance,  the  analysis  of  Tables  IX,  X  and  XI  below 
(I.C.A.O.) 

36.  Persons  such  as  judges,  building  inspectors,  or  tax  department 
officials  and  securities  commissions,  occupy  positions  that  permit 
them  to  monitor  the  competence  of  some  professionals. 

In  Michigan,  the  legal  disciplinary  agency  mas  made  arrangements 
with  appellate  courts  so  that  it  is  notified  whenever  a  motion  to 
dismiss  an  appeal  for  failure  to  prosecute  is  granted.  On  receipt 
of  this  report,  an  investigation  is  initiated  to  determine  whether 
the  dismissal  resulted  from  attorney  neglect  (Clark  Report, 

Bibliography  item  3,  at  p.  65).  Arrangements  can  be  made  with 
court  clerks,  building  department  officials,  or  bank  or  government 
officials. 

A  formal  procedure  is  institutionalized  in  The  Public  Hospitals 
Act  (Ontario).  By  s.  40,  hospitals  are  required  to  report  internal 
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disciplinary  action  to  appropriate  professional  discipline 
authorities : 


R.S.O.  1970,  c.  378  s.  40 


40.  When*  the  privileges  of  any  mertdnT  of  the  medical  staff 
are  restricted  or  cancelled  for  any  reason  by  specific  resolution  of 
the  board  of  governors  or  where  any  disciplinary  action  is  taken 
by  a  board  or  a  medical  advisory  commit  tee  against  a  member  of 
I  he  medical  staff  because  of  incompetence,  negligence  or  any  form 
of  professional  misconduct,  the  administrator  shall  forward  a 
report  of  the  action  and  the  reason  for  it  to  the  College  of 
l*h\  sieians  and  Surgeons  of  ( hitario.  c.  107,  s.  f>. 


37.  I  will  limit  the  discussion  in  this  part  to  inputs  by  way  of 

complaints.  In  some  agencies  staff  activity  produces  a  significant 
number  of  inputs,  but  in  all,  complaints  loom  large  as  the  single 
biggest  source. 

38  •  See  First  Report  of  the  Lay  Observer,  Bibliography  item  5  at 

pp.  5-6;  Marks  and  Cathcart,  Bibliography  item  1  at  pp.  216-217; 

0. L.R.C.  Report  on  Administration  of  Ontario  Courts  Bibliography 
item  33 y  at  p.  202;  and  Matas  Committee  Report  Bibliography 
item  38;  at  p.  25.  f 

39.  See  p.  11  above. 

40.  See  pp.  265-271,  below. 

41.  The  experience  of  the  A.P.E.0.  with  such  provisions  is  discussed 
at  p.  188  below.  The  constraining  effects  of  potential  liability 
for  costs  might  be  overcome  by  provisions  enabling  successful 
complainants  to  receive  awards  compensating  them  for  harm  suffered 
by  virtue  of  professional  incompetence. 

42.  Steele  and  Nimmer,  Bibliography  item  2  at  pp.  923-924. 

43.  See  below,  pp.  251-255. 

44.  See  generally,  Clark  Committee  Report,  Bibliography  item  3, 
recommending  that  for  the  reasons  described  in  the  text,  disciplinary 
agency  members  should  be  appointed  for  three -year  terms  with  no 
member  to  be  eligible  to  serve  more  than  two  consecutive  terms 

(at  pp.  39-45,  and  especially  at  p.  39). 

45.  See  generally  Part  H,  below. 

46*  See,  for  instance  the  representative  views  of  the  Matas  Committee 
in  Manitoba  (Bibliography  item  38,  at  pp.  25-30). 


-  283  - 


47.  See  Report  No.  2  of  the  Competence  Committee  to  the  Benchers  of 
the  Law  Society  of  British  Columbia,  at  p.  2,  reversing  an  earlier 
suggestion  that  the  committees  be  separate  "to  prevent  any  implication 
that  incompetent  behaviour  necessarily  implies  professional  mis¬ 
conduct  or  conduct  unbecoming  a  member  of  the  Society".  The 
co-ordination  problems  are  not  insuperable:  see  the  argument  in  the 
Report  cited  at  footnote  43. 

48.  Bibliography  item  (g)  (General). 

49.  An  agency  may  have  no  right  to  view  documents  in  the  possession  of 
the  accused  professional,  or  even  to  question  the  professional: 

See  Parts  D,  E,  F  and  G  below. 

50.  The  general  standards  established  by  the  American  Bar  Association 
Code  of  Professional  Responsibility  (reproduced  in  n.  97,  below) 
are  regarded  as  sufficiently  precise  that  an  active  competence 
discipline  orientation  can  be  adopted  using  them  as  a  base:  See 
Report  of  the  Committee  on  Competence  of  the  Association  of  the  Bar 
of  the  City  of  New  York,  Bibliography  item  39. 

51.  See  the  working  paper  by  Professor  Belobaba:  note  22  above. 

52.  McRuer  Report,  Bibliography  item  (g)  (General)  at  p.  1195;  Clark 
Report ,  Bibliography  item  3  at  p.  92. 

53.  While  I  speak  here  in  terms  of  suspension  from  practice,  it  must 
be  recalled  that  some  agencies  can  be  given  the  (technical)  power 
only  to  suspend  association  membership.  See  text  at  p.  4  above. 

54.  See  the  more  detailed  consideration  of  this  issue  at  p.  244,  below. 

55.  Each  of  the  agencies  under  study  can  choose  between  formal  and 
informal  disciplinary  proceedings:  See  Parts  D-G,  below. 

56.  See,  for  instance,  American  Bar  Association  manual.  Avoiding 
Unintentional  Grievances,  U.S.A.  1975,  using  the  experience  of 
"those  involved  in  the  discipline  of  lawyers"  to  describe  to 
Association  members  the  unintentional  grievances  they  cause  and 
to  suggest  ways  of  avoiding  similar  problems  in  future.  See 
also  Appendix  VIII,  discussed  in  the  text  at  pp.  260-265  below. 

57.  Clark  Report,  Bibliography  item  3,  at  pp.  143-146. 

58.  For  instance,  under  Quebec’s  Professional  Code,  the  Office  des 
professions  is  required  to  report  anonymously  the  decisions  of 
professional  disciplinary  bodies.  Bibliography  item  (b)  (General), 
s.  12  (v) . 

59.  Mervyn  Rodgers,  Secretary-General  of  Law  Society  of  New  Zealand, 

[1977]  Recent  Law  305  at  p.  308. 

60.  See  Part  H,  below. 
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61.  The  Law  Society  is  the  only  significant  disciplinary  agency  for 

Ontario  lawyers.  Other  institutions  do  exercise  some  disciplinary 
authority  however.  The  Courts  have  an  inherent  jurisdiction  to 
discipline  solicitors,  who  are  its  "officers"  (See  Appendix  B  to 
the  Research  Directorate's  Position  Paper,  "History  and  Organization 
of  the  Legal  Profession")  however  this  authority  has  fallen  into 
complete  disuse.  To  the  limited  extent  that  Courts  do  react  to  in¬ 
competence,  it  is  by  reporting  instances  of  perceived  incompetence 
to  the  Law  Society  discipline  system,  or  by  expressing  negative 
views  of  counsel's  performance  in  their  judgments:  See,  for  instance 
Schrump  v.  Koot  (1978) ,  18  O.R.  (2d)  337 

(C.A.)  Informal  discipline  can  be  exercised  through  the  Legal 

Aid  system.  On  occasion,  senior  administrative  persons  have  removed 
incompetent  lawyers  from  the  panels  of  those  permitted  torepresent 
clients  assisted  by  the  Legal  Aid  program. 

62.  The  Law  Society  reports  that  the  task  of  reconciling  the  Code  and 

the  Handbook  has  now  been  completed:  "the  two  have  ...  been  amalgamated 
into  a  single  set  of  Rules  of  Professional  Conduct"  which  the 
Benchers  adopted  in  Convocation  on  May  19,  1978.  The  newly 
consolidated  Rules  are  currently  being  prepared  for  publication  and 
distribution:  Communique ,  number  76,  May  19,  1978. 

63.  In  1976-77,  $30,000  was  recovered  in  one  trusteeship  alone.  This 
accounts  for  the  far  higher  recovery  figures  in  1976-77  than 
budgetted  recovery  figures  for  1977-78  (See  the  Werry  Report  at  p.  35). 

64.  S.  34  of  The  Law  Society  Act.  See  Appendix  I. 

65.  See  Law  Society  proposed  amendments  in  Appendix  B  to  the  Research 
Directorate's  Staff  Study,  "History  and  Organization  of  the  Legal 
Profession." 

66.  Law  Society  of  Upper  Canada,  Intermediate  Brief  to  the  P.O.C., 

No.  6,  "Continuing  Competence,"  at  pp.  4,  6  and  7. 

67.  Some  of  the  legislation  governing  other  legal  professions  is  set 
out  in  the  Appendix  to  the  Law  Society's  interim  brief.  Many  of 
the  cases  interpreting  similar  statutes  are  considered  by  Gordon, 
Bibliography  item  129.  Examples  of  judicial  constructions  in 

particular  cases  may  be  seen  in  W.J.  Smitn,  "Disciplinary  Proceedings  Before 
the  Law  Society",  Q971J  Law  Society  of  Upper  Canada  Lectures  285. 

68.  Werry  Report,  pp.  3-4. 

69.  Werry  Report,  p.  4. 

70.  Werry  Report,  pp.  4-5.  The  Report  continues: 

However,  for  civil  actions  where  a  client's  trust 
money  appears  in  jeopardy  or  for  criminal  charges 
that  relate  to  the  solicitor's  practice  the  Law 
Society  will  commence  its  investigation  immediately. 

An  audit  of  the  solicitors  books  would  be  authorized 
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70.  Cont'd... 

and  one  of  the  Law  Society's  auditors  could  be  in 
the  solicitor's  office  the  following  day.  If  a  member 
is  to  be  disbarred  the  Law  Society  recognizes  it  is 
in  the  public's  interest  that  it  be  done  quickly. 

Moreover,  from  a  public  relations  standpoint  the  Law 
Society  prefers  to  have  newspapers  report  a  "disbarred" 
lawyer  was  convicted  of  theft  rather  than  a  lawyer. 

(At  p.  5). 

71.  Werry  Report,  p.  5. 

72.  Werry  Report,  pp.  5-6. 

73.  Figure  I  is  taken  from  the  "History  and  Organization  of  the  Legal 
Profession";  Figure  II  from  the  Werry  Report  at  pp.  37-39. 

74.  Law  Society  of  Upper  Canada,  Intermediate  Brief  to  P.O.C.,  No.  6, 
"Continuing  Competence,"  p.  5.  Also  various  organizations  and 
persons  such  as  the  Canadian  Bar  Association,  Legal  Aid,  newspapers. 
Members  of  Parliament  are  aware  of  the  Law  Society's  jurisdiction 
and  frequently  forward  complaint  letters  to  the  Law  Society." 

(Werry  Report,  p.  4.) 

75.  Steele  and  Nimmer  note  that  complaint  rates  vary  between  about 
125  and  1850  complaints  per  10,000  lawyers.  (Bibliography  Item  2 
at  p.946).  The  English  Law  Society's  experience  is  within  this 
range.  The  following  figures  are  taken  from  Appendix  A  of  its 
answer  to  Question  4  of  the  Questions  asked  of  it  by  the  Royal 
Commission  on  Legal  Services: 

Total  Number  of  Complaints  Received 


Solicitors 

Complaint 

Lay 

Complaint 

Total 

Number  of 

Practising 

Solicitors 

1971 

_ 

_ 

4,860 

26,327 

1972 

- 

- 

5,270 

27,379 

1973 

623 

4,230 

4,853 

28,741 

1974 

626 

4,116 

4,742 

29,850 

1975 

731 

5,021 

5,752 

31,250 

76.  Werry  Report,  p.  10. 

77.  Werry  Report,  p.  11. 

78.  Werry  Report,  p.  11. 

79.  Werry  Report,  p.  13. 

80.  Werry  Report,  p.  13. 
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81.  Figure  III  is  taken  from  the  "History  and  Organization  of  the  Legal 
Profession",  supra  n.  65  at  p.  108  ;  Figure  IV  from  the  Werry 
Report. 

82.  Werry  Report,  p.  26. 

83.  See  pp.  102-103  below. 

84.  See  n.  67  above,  and  Parts  E,  F  and  G  below. 

85.  Law  Society  of  Upper  Canada,  Intermediate  Brief  to  the  P.O.C., 

No.  6,  "Continuing  Competence,"  p.  7. 

86.  Sheila  Arthurs,  Bibliography  item  10. 

87.  See  Belobaba,  op.  cit . ,  n.  22  above. 

88  The  1976  Report  is  published  in  Minutes  of  Convocation,  Vol .  2  No.  3 
at  pp.  61-62. 

89.  Werry  Report,  p.  18. 

90.  Werry  Report,  p.  18.  The  factors  described  in  this  paragraph  of 
the  text  were  also  noted  by  Sheila  Arthurs  in  her  study  of  disbarred 
lawyers:  Bibliography  item  10. 

91.  Werry  Report,  pp.  18-19. 

92.  Werry  Report,  pp.  21-22.  She  also  notes  that  there  are  no 
statutory  provisions  enabling  complainants  to  force  Law  Society 
employees  to  refer  complaints  to  the  Discipline  Committee. 

93.  "In  1977  about  47%  of  the  Invitations  to  attend  were  violations 
of  Ruling  14  in  the  Professional  Conduct  Handbook  that  were 
brought  to  the  Society’s  attention  through  an  amendment  to  the 
Form  2  Report.  In  1976  the  Form  2  Report  was  extended  to  include 
the  borrowing  from  client  situations.  From  the  explanations 

of  solicitors  in  Ruling  14  Invitations  it  would  appear  that  many 
in  the  profession  are  not  aware  of  their  responsibilities  in  this 
area.  The  Invitation  to  Attend  is  usually  used  to  breaches  of 
Ruling  3  dealing  with  advertising  and  soliciting.  The  more  in¬ 
experienced  members  of  the  profession  (based  on  date  of  call) 
appeared  before  the  Disciplinary  Committee  more  frequently  on 
Invitations  than  on  sworn  complaints."  (Werry  Report). 

94.  The  only  publicity  given  to  the  fact  of  reprimands  in  Convocation  is 
that  provided  in  the  Annual  Report  of  the  Discipline  Committee 
(Minutes  of  Convocation  op.  cit.  n.  79(a)  above)  which  reports  only 
that  there  were  2  reprimands  in  Convocation  in  1976. 

95.  See  also  Chart  C  of  Table  V  indicating  the  extensive  misconduct 
record  of  the  lawyer  involved  in  Case  7. 

96.  See  Belobaba,  ojd.  cit. ,  n.  22  above. 


287 


97.  Bibliography  item  33,  Part  III  at  p.  202. 

98.  The  Committee's  powers  to  sanction  in  Invitation  to  Attend  proceedings 
are  contained  in  Regulation  14  (reproduced  in  full  in  Appendix  I  at 

p.  12  );  "the  Committee,  in  addition  to  any  of  its  other 

powers  may  after  . . .  informal  investigation  advise  the  member 
with  respect  to  the  matter".  The  Committee's  exercise  of  more 
severe  sanctioning  powers  on  Invitations  is  precluded  by  s .  33 
of  the  Act  (see  Appendix  I,  p.  i  ),  which  requires  the  formal 
complaint  procedure  to  be  followed  before  such  sanctions  are 
available  to  the  Committee  (or  to  Convocation).  The  one  exception 
to  the  general  failure  to  report  to  the  profession  on  the  subject 
matter  of  Invitations  to  Attend,  relates  to  Ruling  14  (improper 
borrowing  from  clients)  violations.  There  have  been  a  great  many 
such  matters  before  the  Discipline  Committee  on  Invitations,  and  the 
Law  Society  has  included  in  its  Communique  (on  at  least  two  occasions) 
notices  to  the  profession  advising  members  of  the  existence  and  general 
import  of  Ruling  14  (see  also  n.  84  and  text  at  n.  79(a),  above). 

99.  Clark  Report,  Bibliography  item  3,  at  p.  1. 

100.  See  text  and  note  at  n.  16  above.  The  misconduct  orientation  of 
the  Law  Society  is  further  confirmed  by  its  extensive  efforts 
to  insure  against  financial  misdeeds  and  by  the  terms  of  reference 
of  its  compensation  fund.  Heather  Werry's  Report  contains  the 
following  information  about  these  matters: 

"Audit  Provisions 


The  audit  provisions  in  the  Law  Society  Act  and  in  the  Rules 
and  Regulations  are  some  of  the  most  extensive  in  the  world  and 
have  been  emulated  by  other  Law  Societies.  The  Law  Society  has 
five  chartered  accountants  to  conduct  all  the  audits  of  the 
members'  books.  The  auditors  play  an  integral  role  in  the  dis¬ 
cipline  process  both  as  a  deterrent  force  through  their  on-the- 
spot  "blitz"  audits  and  in  their  function  as  the  Law  Society's 
investigators  of  possible  breaches  of  the  Society's  Regulations 
pertaining  to  the  keeping  of  books. 

The  Chairman  or  Vice  Chairman  of  the  Discipline  Committee 
authorizes  usually  30  "blitz"  audits  a  month.  Fifty  percent  of 
these  are  inside  the  Toronto  area.  Which  Solicitors  are  chosen 
for  these  audits  depends  on  various  factors.  Generally,  sole 
practitioners  in  recognition  of  the  fact  that  they  have  given  the 
Society  more  trouble  in  the  past,  receive  more  attention.  A 
complaint  letter  from  a  client  or  a  third  party  notice  to  Legal 
Aid  for  income  tax  owing  or  a  member  of  the  profession  who  is 
worried  about  a  particular  solicitor  or  problems  on  a  solicitor's 
Form  2  Report  might  all  trigger  an  audit  by  the  Law  Society. 
Sometimes,  solicitors  request  the  Law  Society  to  do  an  audit  of 
their  books.  If  the  auditor  in  the  course  of  a  blitz  audit 
discovers  something  that  warrants  further  enquiry  he  will  commence 
a  full-scale  investigation  on  the  spot.  In  addition  to  the  30 
blitz  audits,  there  may  be  special  audits  authorized  to  cover 
specific  emergency  situations.  In  these  cases  the  auditor  proceeds 
in  the  same  way  as  on  any  other  audit  but  pays  particular  attention 
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to  the  matter  that  initiated  the  audit.  In  making  his  report  the 
auditor  tries  to  uncover  all  the  facts  leaving  it  up  to  the  lawyers 
to  decide  what,  if  anything,  is  done  about  it.  The  audit  section 
has  a  working  relationship  with  the  Institute  of  Chartered 
Accountants  and  if  it  appears  from  their  investigations  that  a 
Chartered  Accountant  has  acted  improperly  the  Institute  will  be 
notified . 

Compensation  Fund 


The  limitations  and  guidelines  for  the  determination  of  grants  from  the 
Compensation  Fund  are  canvassed  in  "History  and  Organization  of  the  Legal 
Profession."  It  should  be  noted  that  both  the  monetary  limits  on  grants  per 

applicant  and  on  total  awards  per  solicitor  have  been  substantially 
exceeded.  The  limit  of  $150,000  for  total  awards  in  respect  of  the 
conduct  of  any  particular  member  has  been  more  than  tripled. 

Convocation  felt  that  otherwise  claimants,  due  to  their  members, 
would  have  received  only  token  payments  thereby  defeating  the  purpose 
of  the  Compensation  Fund.  The  individual  claimant  limit  of  $25,000 
was  also  greatly  exceeded  for  one  solicitor  for  two  reasons.  Firstly, 
the  solicitor  had  abused  the  great  personal  trust  his  clients  had 
placed  in  him,  many  of  whom  were  uneducated,  helpless  and  of  modest 
means.  Secondly,  Convocation  felt  partially  responsible  as  the 
solicitor  had  been  disciplined  in  the  past  for  similar  behaviour 
and  he  had  continued  to  steal  from  clients  while  the  investigation 
that  led  to  his  disbarment  was  underway. 

[The  following  tables  present]  figures  for  the  Compensation  Fund 
grants  for  the  years  1975-1977.  The  annual  increase  in  grants 
for  the  year  ending  June  30,  1977  was  more  substantial  than  in 
previous  years.  This  coincided  with  a  $10  increase  in  the 
compensation  fund  levy  to  members.  It  has  been  the  experience  of 
the  fund  that  approximately  50%  of  the  total  claims  received  are 
paid  out  in  grants. 


COMPENSATION  FUND 


Year  Ending 

Grant  s 

Total 

Receipts 

Receipts 

From  Fees 

Claims  Received 
not  processed 
at  year  end 

June  30/77 
June  30/76 
June  30/75 

$505,587.11 

$140,044.41 

$171,601.14 

$389,892.70 

$276,153.44 

$268,437.71 

$269,380. 00* 

$167,170.00 

$156,495.00 

$3,029,110.41 

$2,447,399.48 

$2,132,618.10 

Increase  in  fee  receipts  due  primarily  to  $10  increase 
in  compensation  fund  levy  to  members 
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SUMMARY  SINCE  THE  COMMENCEMENT  OF  THE  FUND 


Period 

Total 
Number 
of  Claims 

Total 
number  of 
solicitors 

Total  Grants 

Annual  increase 
in  Grants 

As  of 

June  30/77 

996 

108 

$4,039,073.59 

$509,314.18 

As  of 

June  30/76 

940 

100 

$3,529,759.41 

$140,044.41 

As  of 

June  30/75 

909 

94 

$3,389,715.00 

$171,601.14 

As  of 

June  30/74 

889 

89 

$3,218,113.86 

(Werry  Report  at  pp.  31-34.) 

101.  Bynoe,C.,  in  September  1976  Law  Society  Gazette  256  at  p.  263. 

102.  On  the  question  of  the  ability  of  a  legal  disciplinary  agency  to 
set  meaningful  standards,  see  Bibliography  item  39.  The  analogous 
problem  has  been  addressed  by  Ontario's  medical  profession:  See 
the  Reports  of  the  Discipline  Committee  of  the  College  of  Physicians 
and  Surgeons  of  Ontario  (Appendix  VIII  below),  and  especially  such 
cases  as  case  4  of  the  February,  1977  Report. 

103.  See  Law  Society  (U.K.)  answers  to  Questions  posed  by  Royal  Commission 
on  Legal  Services,  op.  cit . ,  Section  VI,  Question  3  and  Appendix 

to  VI. 3. 2.  The  Manitoba  scheme  is  described  in  The  Law  Society  of 
Manitoba  1877-1977  (Winnipeg,  1977)  at  p.  152. 

104.  The  Professional  Organizations  Committee's  Client  Survey-Law 

Report  indicates  that  none  of  the  20%  of  the  sample  who  had  complaints 
about  fees  proceeded  to  have  the  bill  taxed.  Of  the  entire  sample, 

9.6%  suggested  taxation  as  a  possible  avenue  for  redress  of  fees 
complaints : 

Distribution  of  the  respondents  who  had  a  complaint  by  the  action  taken 
(frequency  and  percentage) 

Actions  which  could  be  taken 


Discussed  the  complaint  with 
lawyer 

Discussed  problem  with  another 
lawyer 

Had  the  bill  taxed 
Other 

No  response 

N= 


Frequency 


6 

0 

5 

1 


20 


Percentage 


40.0 


30.0 

0.0 

25.0 

5.0 

100.0 
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Distribution  of  users  of  legal  services  by  the  course  of  action 
which  could  be  taken  if  there  had  been  a  complaint  about  fees 
(frequency  and  percentage)  N=73 


Types  of  Action 

Frequency 

Percentage 

Don’t  know 

17 

23.3 

No  response 

14 

19.2 

Law  Society  of  U.C. 

9 

12.3 

See  lawyer 

16 

21.9 

See  another  lawyer 

3 

4.1 

Ontario  Bar  Association 

4 

5.5 

Have  bill  taxed 

7 

9.6 

Nothing 

4 

5.5 

Legal  Aid 

2 

2.7 

Refuse  to  pay 

3 

4.1 

Forget  it 

1 

1.4 

Bill  Reviewed  by  L.S.U.C. 

1 

1.4 

Discourage  others  from  seeing 

lawyer  1 

1.4 

Complain  to  friends  who  are  lawyers  1 

1.4 

Go  to  court 

4 

5.5 

90 

119.3 

Distribution  of  users  of  legal 

services  who 

had  complaints  about 

fees  by  the  course  of  action  which  could  be 

taken  if  there  had 

been  a  complaint  about  fees  N=15 

Types  of  Action  Frequency  Percentage 


Nothing* 

2 

13.3 

No  response 

1 

6.7 

Don't  know 

5 

33.3 

Review  by  court 

2 

13.3 

Tax  bill 

2 

13.3 

Bar  Association 

1 

6.7 

Law  Society 

2 

13.3 

Legal  Aid 

1 

6.7 

Talk  to  lawyer 

2 

13,3 

*Nothing  should  be  qualified.  The  respondents  wrote  that  nothing 
is  the  best  course  of  action  since  action  would  be  futile. 

Source:  Tables  18,  21  and  22  of  Professional  Organizations 

Committee’s  Client  Survey  -  Law  Report. 


105.  Communique  Vol.  2  Number  7  (October  21,  1977),  at  pp.  268-9. 
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106.  See  for  instance  Table  IV,  Case  3  of  1977. 

107.  Ruling  33:  See  Appendix  I. 

108.  The  A.B.A.  Code  provides: 

DR  6-101  Failing  to  Act  Competently. 

(A)  A  lawyer  shall  not: 

(1)  Handle  a  legal  matter  which  he  knows  or  should  know  that 
he  is  not  competent  to  handle,  without  associating  with 
him  a  lawyer  who  is  competent  to  handle  it. 

(2)  Handle  a  legal  matter  without  preparation  adequate  in 
the  circumstances. 

(3)  Neglect  a  legal  matter  entrusted  to  him. 

DR  1-101  Maintaining  Integrity  and  Competence  of  the  Legal  Profession, 

(A)  A  lawyer  is  subject  to  discipline  if  he  has  made  a  materially 
false  statement  in,  or  if  he  has  deliberately  failed  to  dis¬ 
close  a  material  fact  requested  in  connection  with,  his 
application  for  admission  to  the  bar. 

CB)  A  lawyer  shall  not  further  the  application  for  admission  to 
the  bar  of  another  person  known  by  him  to  be  unqualified  in 
respect  to  character,  education,  or  other  relevant  attribute. 

DR  1-102  Misconduct 

(A)  A  lawyer  shall  not: 

(1)  Violate  a  Disciplinary  Rule. 

(2)  Circumvent  a  Disciplinary  Rule  through  actions  of  another. 

(3)  Engage  in  illegal  conduct  involving  moral  turpitude. 

(4)  Engage  in  conduct  involving  dishonesty,  fraud,  deceit, 
or  misrepresentation. 

(5)  Engage  in  conduct  that  is  prejudicial  to  the  adminis¬ 
tration  of  justice. 

(6)  Engage  in  any  other  conduct  that  adversely  reflects 
on  his  fitness  to  practice  law. 


109.  See  C.B.A.  Code  Chapters  II,  III  and  XIV  (Appendix  I). 

110.  And  others  who  occupy  positions  that  enable  them  to  observe  and 
evaluate  the  quality  of  legal  services  rendered:  see  for  instance, 
the  incomplete  list  at  n.  36  above. 

Hi.  The  P.O.C.  Survey  of  Law  Firms  produced  the  following  data: 
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Percentage  distribution  of 

law 

firms  clients 

by  type 

of  client 

location  and  size  of  firm. 

Ontario,  1976. 

Type  of  Clients 

Firm  Size 

(No.  of 

Lawyers) 

Total  (N=1841) 

1 

2-4 

5-9 

10+ 

Public  corporations 

3 

4 

7 

16 

Non -public  corporations  and 
unincorporated  business 

i 

17 

21 

30 

42 

Legal  Aid  recipients 

14 

11 

10 

4 

Other  individuals 

61 

60 

48 

33 

Government  and  non-profit 

3 

3 

5 

5 

Other 

1 

1 

0 

0 

Toronto 

Public  corporations 

3 

5 

10 

21 

Non-public  corporations  and 
unincorporated  business 

i 

21 

27 

35 

41 

Legal  Aid  recipients 

15 

11 

12 

4 

Other  individuals 

58 

54 

40 

29 

Government  and  non-profit 

3 

2 

3 

6 

Other 

0 

1 

0 

0 

Other 

Public  corporations 

3 

3 

4 

7 

Non-public  corporations  and 
unincorporated  business 

1 

14 

17 

26 

44 

Legal  Aid  recipients 

13 

11 

10 

10 

Other  individuals 

64 

64 

52 

39 

Government  and  non-profit 

4 

4 

7 

5 

Other 

1 

0 

0 

1 

Source:  P.O.C.  Survey  of  Law  Firms,  Q.IV.4. 

112.  The  P.O.C.'s  Client  Survey-Law,  Report  shows  that  20.9%  of  respondents 
did  not  know  where  they  could  complain  about  the  quality  of  legal 
services  rendered,  while  a  further  16%  of  respondents  did  not  answer 
the  question  asking  where  they  could  complain.  Ms.  Nakatsu  concluded 
that  the  non-respondents  did  not  know  where  they  could  complain,  and 
combined  the  20.9%  and  16%  figures  to  conclude  that  36.9%  of 

respondents  did  not  know  where  to  complain:  Client  Survey-Law, 

Report ,  at  p.  33. 

113.  See  P.O.C.  Survey  of  Law  Clients,  Report,  p.  27. 

114.  The  Ombudsman/Ontario,  First  Annual  Report,  1975-1976,  at  p.  18. 

115.  The  list  of  complaints  received  during  the  period  July  1976-March 
1977  is  as  follows: 


LAWYERS  -  CLIENTS 

OUTSIDE  JURISDICTION 

HO.  RESULT 


3443  legal  costs  causing  financial  strain 


referred 
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3444  mishandling  of  divorce  case  and  child 
custody 

3445  mishandling  of  real  estate  transaction 

3446  loss  suffered  resulting  from  legal 

incompetence 

3447  Iawyer*s  letters  unintelligible  because  of 

overuse  of  legal  jargon 

3448  professional  misconduct  alleged 

3449  failure  to  keep  in  touch  regarding  court 
case 

3450  intimidating  actions  and  coercion  during 
trial 

3451  delay  in  filing  appeal  on  a  conviction 

3452  poorly  represented  in  court  on  charge  of 
impaired  driving 

3453  guilty  of  conflict-of-interest  in  sale  of 

property 

3454  negligence  in  handling  of  case 

3455  unreasonable  delay  in  getting  results 

3456  delay  on  part  of  lawyers 

3457  expenses  should  be  billed  to  insurance 
company 

3458  unsatisfactory  representation 

3459  excessive  fees  and  inadequate  representation 
34b0  unable  to  contact  two  lawyers  re  estates 

3461  dissatisfied  with  legal  counselling  re 
custody  and  visitation  rights 

3462  did  not  receive  explanation  of  a  document 

34 o3  did  not  act  promptly  thereby  unable  to 
collect  monies  owing 

3464  undue  delay  in  bringing  suit  to  court 


inquiry  made/referred 

referred 

referred 

referred 

referred 

referred 

referred 

inquiry  made/referred 
referred 

referred 

referred 

referred 

explanation  given 
referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 
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3465  refused  to  return  phone  calls  and  keep 
client  up  to  date  on  progress  of  case 

3466  dissatisfied  with  conduct  of  lawyer 
34t>7  delay  in  setting  trial  date 

3468  handled  sale  of  house  improperly 

3469  lawyer  tricked  client  into  paying  out 
excessive  mortgage  procurement  fee 

3470  lawyer's  conflict-of-interest  and  breach  of 

ethics 

3471  unsatisfactory  representation 

3472  inability  to  make  repayments  on  account  of 

judgment 

3473  lawyer's  improper  conduct  and  legal  aid 
problem 

3474  improper  representation  and  excessive  fees 

3475  client  refused  to  pay  for  fees  resulting 
from  court's  error 

3476  dissatisfaction  with  duties  during  a  real 

estate  transaction 

3477  inadequately  represented  and  overcharged 

3478  lawyer  delaying  divorce  proceedings 

3479  advice  requested  concerning  legal  position 

in  attempting  to  recover  losses  associated 
with  renting  a  house 

3480  lawyer  charged  too  much  for  services 

3481  information  requested  -  securing  another 
lawyer 

3482  lawyer's  incompetence  in  civil  action 

3483  dissatisfied  with  action 

3484  representation  poor 


referred 

referred 

referred 

referred 

inquiry  made/referred 

referred 

abandoned 

assisted  resolution  in 
favour  complainant 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

explanation  given 

referred 

referred 

referred 
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3485  representation  poor  and  fees  high 

referred 

3486  unprofessional  manner 

referred 

3487  dissatisfaction  with  services 

referred 

3488  not  advised  re  capital  gains  tax  on  sale  of 
house 

referred 

3489  misled  at  time  of  purchase  of  house 

referred 

3490  misinformed  with  respect  to  rights  and 
obligations 

inquiry  made/referred 

3491  innocent  of  charged  offence  -  afraid  lawyer 
would  not  prevent  conviction 

inquiry  made 

3492  exorbitant  fees  for  inadequate  services 

referred 

3493  unsatisfactory  representation 

referred 

3494  delay  in  property  transfer 

referred 

3495  improper  handling  of  mortgage  deal 

advice  given 

3496  dispute  over  legal  obligations  re  mortgage 
ana  tax  payments 

referred 

3497  excessive  fees 

referred 

3498  improper  representation 

referred 

3499  unprofessional  conduct 

referred 

3500  improper  representation 

referred 

3501  delay  in  recovery  of  money 

referred 

3502  improper  representation 

referred 

3503  delay  in  foreclosure  action 

referred 

3504  inordinate  delay  in  bringing  dental 

malpractice  suit  to  trial 

referred 

3505  improper  representation 

referred 

3506  unsatisfactory  services 

referred 
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3507  delays  and  omissions  in  handling  case 

referred 

3508  lengthy  delays  in  dealing  with  contract 
problem 

inquiry  made/referred 

3509  unsatisfactory  legal  work 

referred 

3510  assistance  requested  to  sue  lawyer 

referred 

3611  counsel  refuses  to  release  certain  documents 
to  client 

referred 

3512  little  action  on  case  for  long  period  of 
time 

referred 

3513  professional  misconduct  alleged 

referred 

3514  conflict  of  interest  on  case,  bill  too  high 

referred 

3515  incorrect  advice  resulting  in  financial  loss 

referred 

351b  professional  misconduct 

referred 

3517  delays  in  settlement  of  estate  administered  referred 
by  public  trustee 


3518  dispute  over  lawyer's  bill 

referred 

3519  fee  paid  and  case  still  unsettled 

referred 

3520  representation  not  up  to  par 

referred 

3521  lawyer's  advice  was  incorrect  -  resulted  in 
them  being  confined  to  jail  and  receiving 
an  additional  charge 

referred 

3522  poor  handling  of  refinancing  of  house 

referred 

3523  very  rude  and  poor  at  handling  their  house 
sale 

referred 

3524  dissatisfied  with  lawyer  re  real  estate 
transaction 

advice  given 

3525  very  unhappy  with  lawyer's  handling  of  his 
divorce  case 

referred 

3526  insufficient  faith  in  referral  of  new  lawyer 

referred 
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3527  professional  misconduct  alleged 

3528  professional  misconduct  alleged 

3529  poor  advice  resulted  in  conviction 

3530  delay  in  arranging  bail  hearing 

3531  retention  of  important  papers 

3532  only  part  of  court  award  received 

3533  delays  by  counsel 

3534  negligent  in  handling  case 

3535  refusal  to  appeal  case 

3536  excessively  high  bill  for  interpreting 
will 

3537  excessive  legal  fees 

3538  not  properly  represented  at  trial 

3539  mishandled  family  court  case 

3540  cheated  into  selling  property 

3541  dissatisfied  with  advice 

3542  dissatisfaction  with  advice 

3543  dissatisfaction  with  advice 

3544  dissatisfied  with  performance 

3545  delay  in  estate  settlement 
354b  excessive  fees 

3547  excessive  fees 

3549  mishandling  of  loan  transaction 


referred 

referred 

referred 
inquiry  made 
referred 

referred 

referred 

referred 

referred 

a  referred 

referred 

explanation  given 
referred 
inquiry  made 
referred 

referred 

referred 

referred 
advice  given 
referred 

referred 

referred 
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3549  unsatisfactory  handling  of  estate  settlement 

3550  lawyer  neglectful  and  unconcerned 

3551  improper  conduct  alleged 

3552  excessive  fees 

1553  discontinuance  of  court  action  without 
client's  consent 

3554  delay  in  estate  settlement 

3555  improper  representation 

3556  inadequate  assistance 

3557  dissatisfied  with  service 

3558  refused  assistance  on  grounds  that  it  would 

be  a  waste  of  time  bringing  suit  against 
federal  government  employee 

3559  improper  handling  of  sale  of  property 

3560  unfair  treatment  -  insurance  matter 

3561  lawyer  did  not  act  in  good  faith 

3562  misconduct  and  conf lict-of- interest 

3563  delayed  transferring  the  right  to  administer 

spouse's  estate 

3564  exorbitant  fee  charged 

3565  unfairly  treated  -  refused  to  answer  calls 

3566  holding  up  process  of  completing  the 
settlement  of  an  estate 

3567  information  request  -  lawyer  knowledgeable 

of  both  Canadian  and  German  law 


referred 

referred 

referred 

referred 

referred 

independently  resolved  in 
favour  complainant 

referred 

referred 

referred 

referred 

referred 

referred 

advice  given 

referred 

inquiry  made/referred 

referred 

referred 

referred 

referred 
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3568  improper  representation 


3569  break-down  in  communication  regarding  appeal 
date 


3570  improper  representation 


3571  unsatisfactory  representation 


3572  request  for  representation  by  certain  lawyer 


3573  lawyer  deducted  his  fee  from  mortgage  funds 
channelled  through  his  office.  Law  Society 
says  practice  is  not  unusual 


3574  levy  against  builder  was  overlooked  by 
solicitor  in  house  purchase 


3575  suspected  improper  behaviour  in  closing 
house  purchase  deal 


3576  lengthy  delay  in  settlement  of  insurance 
case 


3577  poor  handling  of  property  transaction 
outstanding  mortgage  later  discovered 


3578  mismanagement  caused  loss  of  title  deed  to 
property 


3579  two  lawyers  negligent  in  their  duties 
divorce  case 


3580  sister  had  bad  experience  -  paid  lawyer 

$1 ,000 


3581  poor  handling  of  real  estate  transaction 


3582  extremely  dissatisfied  with  poor  handling  of 
case 


3583  negligent  on  her  case 


3584  complaint  against  lawyers 


3595  poor  handling  of  estate 


3586  negligence  claim  over  accident  case 


3o87  dissatisfied  with  counsel 


referred 
inquiry  made 

referred 

referred 

assisted  resolution  in 
favour  complainant 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 
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3588  amount  of  bill  for  divorce  $300  higher  than 

promised 

3589  improper  title  search 

3590  not  handling  case  properly 

3591  dissatisfied  with  counsel 

3592  fees  too  high 

3593  improper  representation 

3594  delay  in  divorce  settlement 

3595  delay  in  estate  settlement 

3596  difficulty  in  obtaining  transcripts  of  trial 

3597  improper  representation 

3598  mishandling  of  property  transaction 

3599  delay  in  receiving  money  from  sale  of  estate 

3600  improper  handling  of  transaction  and 
excessive  fees 

3601  excessive  fees 

3602  unsatisfactory  services 

3603  excessive  fees  and  mishandling  of  case 

3604  unidentified  complaint 

360$  not  available  to  discuss  court  case 

3606  lost  documentation 

3607  information  request  -  legal  advice 
3b08  dissatisfaction  with  counsel 


referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 

referred 
inquiry  made 

I 

referred 

referred 

referred 
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3b09  confusion  about  dates  of  court  appearances 

3610  miscarriage  of  justice 

3611  ineffective  and  unsuccessful  in  recovering 

money  from  employee 

3612  ignoring  letters  and  phone  calls 

3613  illegal  operations  by  two  lawyers 


advice  given 
referred 

referred 

referred 

referred 


From  Report,  op.  cit . ,  n.  102  above  at  pp.  398-407. 

116.  The  following  examples  are  typical: 

Samuel  John  Grant  and  Joel  Ronald  Smith  both  of  Toronto  were 
found  guilty  of  conduct  unbecoming  barristers  and  solicitors  and 
disbarred.  Each  had  been  convicted  of  fraud  and  sentenced  to  a 
term  of  imprisonment. 

Marvin  Harold  Malvern  Stone  of  Toronto,  was  found  guilty  of  pro¬ 
fessional  misconduct  and  disbarred.  He  had  misappropriated  over 
$50,000  from  clients  and  failed  to  honour  undertakings  given  to 
two  solicitors. 

Otto  Alvin  Ivany  of  Sault  Ste.  Marie  was  found  guilty  of  pro¬ 
fessional  misconduct.  His  rights  and  privileges  are  suspended 
for  one  year  and  for  the  next  five  years  thereafter  he  will  be 
permitted  to  practise  only  under  the  supervision  of  another 
member  of  the  Society.  During  a  period  of  extraordinary  stress 
his  books  and  records  had  fallen  behind  and  a  shortage  of  nearly 
$5,000  had  developed  in  his  trust  account. 

CCommunique,  Number  72,  20  January,  1978) 


DISCIPLINE  COMMITTEE  -  Mr.  Lochead 
Re:  JAMES  HEATLY  PEARSON,  Toronto 

Mr,  G.  H.  Lochead,  Chairman,  placed  the  matter  before  Convocation. 

The  reporter  was  sworn. 

The  solicitor  did  not  attend.  His  counsel,  Mr.  P.  T.  Matlow, 
appeared  on  his  behalf  and  confirmed  that  he  was  instructed  to 
accept  short  notice  of  the  consideration  by  Convocation  of  the 
Decision  of  the  Discipline  Committee  dated  20th  July,  1976,  The 
Affidavit  of  Service  of  the  Decision  on  the  solicitor  by  Mr. 

Thomas  Stephany  on  20th  July,  1976  was  filed. 

The  Secretary  read  the  Decision  of  the  Discipline  Committee  wherein 
the  solicitor  was  found  guilty  of  professional  misconduct,  having 
misappropriated  more  than  $150,000  of  clients'  trust  funds. 
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116.  Cont 'd.  .  . 

It  was  moved  and  seconded  that  the  Decision  of  the  Discipline 
Committee  be  accepted. 

Counsel  for  the  solicitor  made  no  submissions  on  his  behalf. 
Counsel  and  the  reporter  withdrew. 

The  motion  that  the  Decision  of  the  Discipline  Committee  be 
accepted  was  carried. 

It  was  moved  and  seconded  that  Convocation  by  Order  disbar  the 
solicitor  and  that  his  name  be  struck  off  the  Roll  of  Solicitors 
and  that  his  membership  in  the  Society  be  cancelled. 

Counsel  and  the  reporter  returned.  Counsel  was  advised  that  the 
Decision  of  the  Discipline  Committee  had  been  accepted  by  Con¬ 
vocation  and  of  the  motion  respecting  penalty  before  Convocation. 

Counsel  made  no  submissions  on  behalf  of  the  solicitor. 

Counsel  and  the  reporter  withdrew. 

The  motion  that  Convocation  disbar  the  solicitor  was  carried. 


DISCIPLINE  PROCEDURES- 
PREVENTTVE  MEASURES 

Mr.  Lochead  advised  Convocation  that  the  Society's  preventive 
measures  will  be  reviewed  to  determine  why  this  series  of  de¬ 
falcations  was  not  detected  by  the  former  solicitor's  accountants 
or  the  Society's  mandatory  reports  on  members'  professional  records. 

CL.S.U.C.  Minutes  of  Convocation,  Volume  1,  Number  4,  pp.  79-80.) 

117.  See  Bynoe,  op.  cit .  , Bibliography  item  15,  at  p.  263. 

118.  As  has  been  undertaken  in  respect  of  Ruling  14  violations:  see 
n.  98  above. 

119.  March  1978,  Law  Society  Gazette,  74  at  pp.  75-76. 

120.  The  Public  Accountants  Council  (P.A.C.)  and  the  relevant  voluntary 
association  (usually  the  I.C.A.O.,  and  occasionally  the  C.G.A.A.O., 
or  another  voluntary  accountants  association.) 


121.  Byrlaw  79(1),  See  Appendix  II. 
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122.  See  description  of  the  Service  in  Appendix  II. 

123.  Figure  V  is  from  Appendix  A  to  the  Research  Directorate's  Staff 
Study,  "History  and  Organization  of  the  Accounting  Profession 
in  Ontario,"  p.  143. 

124.  In  particular,  Rule  206.2,  reproduced  in  Appendix  II. 

125.  Most  of  the  descriptive  material  on  pages  118-120  is  paraphrased 
or  taken  verbatim  form  the  Director-Ethics'  (Peter  Yardley) 
letter  to  the  P.O.C.  dated  October  11,  1977. 

126.  See  By-law  79(2)  (Appendix  II),  and  Report  of  the  Appeal  Committee 
Chairman,  1976. 

127.  Letter  from  I.C.A.O.  to  the  P.O.C.  dated  August  6,  1976. 

128.  From  Reports  of  Committee  Chairmen,  1975-76. 

129.  Ibid. 

130.  Ibid. 

131.  See  pp.  122-123  above. 

132.  The  opportunity  for  review  frequently  arises  when  a  trustee  or 
receiver  takes  charge  of  the  affairs  of  a  former  client  of  a 
later-accused  accountant. 

133.  See  pp.  27-30  above. 

134.  See  text  at  n.  128  above. 

135.  Letter  from  P.  Yardley  of  I.C.A.O.  to  P.O.C.,  October  11,  1977. 

136.  P.  127  above. 

137.  Letter  from  P.  Yardley  of  the  I.C.A.O.  to  B.  Reiter,  March,  1978. 

138.  See  By-law  51. 

139.  Letter  from  Mr.  T.  Merrilees,  former  Executive  Director  of  the  I.C.A.O 
to  the  P.O.C.,  August  6,  1976,  p.  16. 

140.  See  P.O.C. 's  Client  Survey-Accounting,  Report  (Ms.  J.  Myers),  at 
pp.  36,  78,  79,  80,  81,  82,  83,  and  93.  The  Fees  Mediation  Service 
is  very  new  and  it  may  become  more  widely  known  in  future. 

141.  See  Belobaba,  0£.  cit . ,  at  pp.  26-27.  The  insurers  do  report 
aggregate  claims  infomration:  see  for  instance  Table  5  of 
Professor  Belobaba’ s  paper. 

142.  See  Checkmark,  February  1976. 
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143.  The  experimental  monitoring  scheme  will  be  described  fully  in  the 
study  paper  described  in  n.  28  above. 

144.  This  matter  is  explored  further  in  the  subsection  immediately  below. 

145.  See  s.  24,  The  Public  Accountancy  Act.  Appendix  III  reproduces 
relevant  sections  of  the  Act  and  Rules  made  under  it. 

146.  P.A.C.  Annual  Report,  1976-77. 

147.  See  Table  XII  below  and  Table  accompanying  letter  from  P.A.C.  to 
P.O.C.  dated  August  19,  1977  (showing  enforcement  statistics). 

148.  Re  Stone  and  P.A.C.,  [1972]  3  O.R.  801;  but  see  obiter  contra  in  Re 
Moses  and  P.A.C. ,  [1965]  1  O.R.  155.  The  legislative  Committee  of 

the  P.A.C.  would  like  the  statute  amended  to  provide  clear  jurisdiction 
for  the  imposition  of  less  severe  sanctions:  See  ’’History  and  Organization 
of  the  Accounting  Profession"  at  p. 

149.  P.O.C. ’s  Client  Survey- Accounting,  Report  at  pp.  83  £  103.  Two  thirds  of 
the  "familiar"  medium-sized  clients  felt  that  the  Act  regulated 
quality  of  performance,  as  did  the  other  half  of  the  "familiar" 

large  clients. 

150.  Steven  Wilson's  notes  of  a  meeting  with  C.  Doughty,  P.A.C.  Registrar. 

151.  The  figures  and  estimates  reported  in  this  paragraph  are  from 
the  following  sources:  letter  from  I.C.A.O.  to  P.O.C.  dated 

June  10,  1977;  letter  from  C.G.A.A.O.  to  P.O.C.  dated  December  28, 

1977;  and  the  "History  and  Organization  of  the  Accounting  Profession", 
n.  123  above. 

152.  Code  of  Ethics  and  Rules  of  Professional  Conduct,  s.  707.  Relevant 
C.G.A.A.O.  Code  provisions  are  reproduced  in  Appendix  IV. 

153.  See  Table  XIV  below. 

154.  "History  and  Organization  of  the  Accounting  Profession",  n.  123  above, 

at  pp.  150-151. 

155.  Ibid. ,  pp.  151,  153-154. 

156.  Ibid. ,  at  pp.  73-74. 

157.  See  also  "History  and  Organization  of  the  Accounting  Profession",  n.  123 

above  at  pp.  74-75  for  limited  discussion  of  activities  of  The 

Institute  of  Internal  Auditors. 

158.  S.  3(3)  (b).  Relevant  legislative  material  is  reproduced,  in  Appendix  VI. 
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159.  Information  provided  by  Ken  Sharp,  Comptroller,  A.P.E.O.  Staff 
costs  are  included  in  the  expenditure  figures  reported  in  the 
text  above. 

160.  Appendix  D  to  the  Research  Directorate's  Staff  Study,  "History 
and  Organization  of  the  Engineering  Profession,"  1978,  p.  268. 

161.  See,  for  example,  A.P.E.O.  Recommendation  of  the  Practice  and 
Ethics  Committee:  Dunnville  Standpipe  Failure  and  Collapse, 
February  13,  1976. 

162.  Interviews  with  Engineering  Firm  Personnel  conducted  for 
the  Professional  Organizations  Committee  (1977) . 

163.  The  Report  of  the  Client  Survey-Architecture  and  Engineering 
contained  these  questions  and  recorded  the  following 
distribution  of  answers. 

Q.  37.  Has  your  organization  encountered  major  problems  in  its 
past  involvement  in  bldg,  design  such  as  quality  of  design  work, 
negotiation  of  fees,  coordination  of  design,  etc.  IF  SO,  PLEASE 
BE  AS  SPECIFIC  AS  POSSIBLE.  (IF  NO  PROBLEMS  GO  TO  Q41) 


A.  Major  problems 


Response 

(i) 

Client 

(ii) 

type 

(iii) 

(iv) 

(v) 

1.  none 

0 

3 

2 

13 

7 

2.  cost,  time  exceeded 

0 

1 

0 

0 

2 

3.  co-ord.  problems 

0 

2 

0 

1 

3 

4.  design  errors/omission 

1 

5 

1 

1 

2 

5.  fee-quality  problems 

2 

0 

0 

1 

0 

Q.  38  Were  these  problems 

encountered  with  an 

architectural 

engineering  or  other  firms 

offering  design 

l  services? 

A.  Problems  occurred  with? 

Response 

Client 

type 

Ci) 

(ii) 

(iii) 

(iv) 

(v) 

1 .  Arch . 

3 

9 

1 

4 

6 

2.  Eng. 

1 

6 

1 

4 

6 

3.  Other 

0 

0 

0 

2 

1 

Q.  39  How  were  these  problems 

A.  Resolution 

Response 

Ci) 

resolved? 

Client 

(ii) 

type 

(iii) 

(iv) 

(v) 

1. 

negotiation 

0 

4 

0 

0 

2 

2. 

connected  by  client 

0 

5 

1 

2 

3 

3. 

connected  by  consult. 

1 

0 

0 

0 

1 

4. 

termination  of  contract/ 
relationship  1 

0 

0 

1 

1 

5. 

litigation 

1 

0 

0 

1 

0 
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163.  Cont'd... 


Q.  40  Were  you  satisfied  with  the  resolution? 
A.  Satisfied  with  resolution? 


Response 

(i) 

Client 

cm 

type 

(iii) 

(iv) 

(v) 

1 .  yes 

3 

4 

0 

0 

3 

2 .  no 

0 

1 

0 

2 

1 

3.  partly 

0 

3 

1 

1 

3 

4.  not  yet  resolved 

0 

0 

0 

1 

0 

Although  in  Case  #1,  the 

Engineer 

was  re-admitted 

less  than  one 

after  expulsion. 

165.  Only  about  6%  of  Engineering  clients  are  individuals:  see  footnote 
155  below. 

166.  Examples  of  outlines  of  such  schemes  are  provided  at  pp.  241-242. 

167.  The  Architects  Act,  s.  13,  set  out  in  full  in  Appendix  VI. 

168.  By-law  7,  Appendix  VI. 

169.  The  functions  of  the  Professional  Conduct  Committee 
highlight  certain  inherent  problems  in  the  operation  of  the 
machinery  of  administrative  tribunals.  Notwithstanding  the 
apparent  determination  of  the  members  to  be  as  fair  as 
p’ossible,  questions  arise  as  to  the  protections  of  natural 
justice  which  are  afforded  at  this  level. 

In  the  first  place  the  Committee  is  not  formally  em¬ 
powered  under  the  Act  as  an  investigatory  body  but  derives 
its  power  from  the  delegation  of  the  power  of  Council.  A  general 
tenet  of  administrative  law  would  hold  that  mere  fact-finding 
and  investigation  is  able  to  be  delegated  -  up  to  a  point  - 
but  it  appears  that  the  Committee  goes  further  than  mere  fact¬ 
finding  in  its  recommendation  powers  and  its  informal  dis¬ 
ciplinary  procedures.  A  more  serious  objection  lies  in 
the  potential  denial  of  the  elements  of  natural  justice  - 
the  prohibition  against  legal  counsel  and  other  procedural 
protections  afforded  by  the  Statutory  Powers  Procedure  Act  - 
which  should  be  assured  if  the  Committee  can  be  said  to  be 
performing  a  judicial  or  quasi- judicial  function.  Arguably, 
since  it  does  recommend,  and  since  the  evidence  adduced  by 
the  Committee  can  be  used  at  the  formal  Board  hearing  and 
therefore  used  in  a  civil  action  by  the  complainant,  there  is 
a  case  to  be  made  for  more  careful  adherence  to  doctrines  of 
procedural  fairness. 

The  basic  policy  question  that  arises  is  the  resolution 
of  the  conflict  between  two  competing  interests:  the  need 
for  adequate  procedural  protections  and  the  need  for  a  pre¬ 
liminary  screening  process  that  is  efficient  and  effective. 
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170.  See  p..  184  above. 

171.  See  p.  188  above. 

172.  This  memorandum  was  circulated  to  the  entire  O.A.A.  membership. 

173.  See  Table  XX,  pages  487-501  below. 

174.  See  working  paper  by  Professor  E.  Belobaba,  op.  cit.,  n.  22  above. 

175.  The  P.O.C.  Survey  of  Architecture  and  Engineering  Firms  revealed 
the  following  client-type  distribution: 


Distribution  of  Client  Types 

(%  of  all  clients) 


Client  Type 


Architectural  Engineering  Mixed 
Firms  Firms  Firms 


1.  Industrial  and 


commercial  companies 

22 

39 

33 

2. 

Real  estate  develop¬ 
ment  companies 

17 

14 

22 

3. 

Non-profit  institutions 

12 

3 

7 

4. 

Government  (all  levels) 

21 

21 

23 

5. 

Individuals 

24 

,6 

7 

6 . 

Architecture  or 
engineering  firms 

2 

13 

6 

7. 

Other -contractors 

1 

1 

1 

8. 

Other-mining 

corporations 

0 

1 

0 

9 

Other-other 

2 

2 

1 

Total 


100 


100 


100 


176.  See  footnote  163  above. 

177,  The  O.A.A.  is  a  comparatively  small  professional  organization, 
current  membership  is  approximately  2,000. 


Its 


178.  Pages  1-3  above. 

The  truth  of  the  proposition  that  professional  responsibility  is 
expected  most  here  is  demonstrated  by  noting  that  the  almost 
exclusive  focus  of  client  complaints  is  upon  competence  matters. 


179. 
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180.  McRuer,  Bibliography  item  Cgl  General;  Quebec's  Professional 
Code  Bibliography  item  (b)  General;  Ontario's  Health  Disciplines 
Act .  Bibliography  item  (c)  General;  The  Matas  Committee  Report. 
Bibliography  item  38;  O.L.R.C.  Report .  Bibliography  item 

33,  at  p.  203. 

181.  See,  for  instance.  Government  of  Ontario  Committee  on  the  Healing  Arts, 
Report ,  Vol.  3  (Ontario:  Queen's  Printer,  1970)  at  p.  70. 

182.  See,  F.  Maltman  in  1977  Law  Society  of  Upper  Canada  Special 
Lectures,  at  p.  109. 

183.  See  the  Law  Society's  response  to  the  hypothetical  cases  put  to  it  by  the 
researchers:  Intermediate  Brief  to  P.O.C.,  No,  6,  "Continuing  Competence." 

This  Brief  can  be  concluded  with  a  comment  on  the  hypothetical 
situations  which  are  presented  as  raising  issues  about  the  extent 
to  which  the  Society  can  or  should  discipline  lawyers  who  appear 
to  have  made  mistakes,  Whether  or  not  the  facts  as  recited  in 
these  hypothetical  cases  actually  amount  to  demonstrable  error  is 
not  the  point.  The  first  three  questions  that  follow  the  cases 
assume  that  a  particular  instance  of  failure  to  offer  complete 
and  accurate  advice  could  constitute  incompetence  that  should  be 
dealt  with  by  disciplinary  action.  This  examination  question 
type  of  approach  may  be  adequate  for  the  instruction  of  students 
but  does  not  present  the  whole  picture  that  must  be  considered  when 
it  is  a  matter  of  dealing  with  the  reputation  and  livelihood  of 
a  practitioner.  This  is  recognized  by  the  two  further  questions, 
each  of  which  is  introduced  by  the  phrase  "Would  the  answer  be 
different  ...".  The  appropriate  comment  on  these  questions  is  to 
ask  "what  answer"  and  to  remark  that  hypothetical  questions  and 
any  answers  that  might  be  given  to  them  add  nothing  to  the  state¬ 
ments  of  policy  that  have  been  enunciated  on  behalf  of  the  Society 
in  this  Brief. 

[At  pp.  8-9  CC.37-C.38) .] 

184.  I  consider  only  these  bodies  for  the  remainder  of  this  working  paper. 

The  role  of  other  agencies  (C.G.A.A.O.,  S.I.A.O.,  P.A.C.,  etc.) 

must  be  determined  more  generally  by  the  P.O.C.  before  further 
consideration  can  be  given  to  discipline  by  those  agencies. 

185.  If  the  professional  organizations  are  to  determine  the  appropriate 
"mix"  of  competence- inducing  techniques,  the  inability  to  deal 
with  discipline  in  isolation  from  other  techniques  is  self-evident. 

186.  Op.  cjt , ,  Report  X,  Vol.  3  at  pp.  1185-6. 

187.  Ibid. ,  at  p.  1186. 

188.  Ibid. ,  at  p.  1183  C&  very  frequently-quoted  statement). 
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189.  See  pp.  485-488  of  Tables  below. 

190.  Op.  cit.,  n.  186  above,  at  p.  1195. 

191.  Professional  Code,  op.  cit. :  s.  153;  Health  Disciplines  Act,  op.  cit . ; 
e.g.  s.  60(5)  re  Medicine.  The  Health  Disciplines  Act  contemplates 
payment  to  the  Province.  The  Quebec  Code  is  silent  about  the  destination 
of  fines.  Other  possibilities  for  their  use  are  considered  at  p.  44  above. 

192.  The  Professional  Inspection  Committee  of  Quebec's  Chamber  of 
Notaries  has  exercised  its  mandate  by  conducting  about  600  practice 
inspections  annually  over  the  past  two  years.  The  Committee  reviewed 
financial  records  and  also  verified  the  notaries'  performances  in 
rendering  professional  services.  A  number  of  disciplinary  charges 

were  laid  in  consequence  of  these  inspections:  Rapport  du  Comite  d' inspection 
professionnelle  (1976-77),  79  Revue  du  Notarial  46. 

193.  The  50-page  report  of  the  Matas  Committee  and  an  accompanying 
letter  from  the  Director  of  Legal  Studies  of  The  Law  Society  of 
Manitoba  (which  explains  its  adoption  by  the  Benchers  and  the 
status  of  implementation  concerns)  are  on  file  at  the  P.O.C. 

The  expected  reaction  of  the  Ontario  Bar  is  predicted  from  that 

exhibited  by  the  reaction  to  Matas  in  Manitoba.  The  Manitoba 

Branch  of  the  Canadian  Bar  Association  resolved  that  the  Branch 

oppose  the  Matas  recommendation  "and  express  the  opinion  that 

the  Standards  Committee  should  not  have  the  right  to  examine 

lawyers'  files  without  the  consent  of  the  client".  (November  26,  1977). 

The  new  authority  of  British  Columbia  Benchers  (referred  to  in 
the  text),  is  that  granted  by  S.B.C.  1974,  c.  49.  The  new  legis¬ 
lation  makes  clear  that  the  competence,  as  well  as  conduct,  of 
practitioners  is  subject  to  scrutiny  by  the  Benchers:  See  Law 

Society  of  Upper  Canada,  Intermediate  Brief,  No.  6,  "Continuing  Competence," 
Appendix  at  pp.  C39-C42. 

194.  See  e.g.  Regulation  22. 

195.  Parry-Jones  v.  The  Law  Society  and  Others,  [1968]  1  All  E.R. 

177  (C.A.). 

196.  Op.  cit . ,  e.g.  s.  40(1)  (Dentists),  s.  50  (Doctors),  and  see, 
e.g.  s.  64,  which  authorizes  more  general  inspection  powers. 

197.  E.g.  McKeon,  1977  L.S.U.C.  Special  Lectures  at  p.  122.  Justice, 

Complaints  Against  Lawyers,  London,  1970,  at  p.  543.  The  Lay 
Observer's  role  and  views  are  discussed  more  fully  below. 
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198.  S.  58(2) 

The  Committee  in  accordance  with  information  it  receives  may, 

(a)  direct  that  the  matter  be  referred,  in  whole  or  in 
part,  to  the  Discipline  Committee  or  to  the  Execu¬ 
tive  Committee  for  the  purposes  of  section  62;  or 

Cb)  direct  that  the  matter  not  be  referred  under  clause  a;  or 

(c)  take  such  action  as  it  considers  appropriate  in  the 
circumstances  and  that  is  not  inconsistent  with  this 
Part  or  the  regulations  or  by-laws. 

1S9.  P.  236  above. 

200.  Op.  cit.,  n.  186  above  at  p.  1166. 

201.  See  for  instance,  H.  Arthurs,  Bibliography  item  36,  at  p.  449. 

202.  The  importance  of  access  to  such  information  is  considered  at 
pp.  258-265  below. 

203.  Such  requirements  are  imposed  on  the  College  of  Physicians  and 
Surgeons  by  The  Health  Disciplines  Act,  S.  59. 

204.  The  P.O.'s  "publicity"  and  "adjunctive"  functions  are  discussed 
below. 

205.  See  s.  3(i)(b)  of  Health  Disciplines  Act.  Sections  12(v),  15,  173, 

175,  176,  177(c)  of  Professional  Code. 

206.  See  Appendix  VIII,  February  1978  Interim  Report,  at  p.  10. 

(Appendix  p.  105  ). 

207.  Appendix  VIII  (at  Appendix  p.  105  ). 

208.  Op.  cit.,  s.  7(1). 

209.  Bibliography  item  (a)  (General),  at  pp.  69-71. 

210.  The  governing  bodies  of  the  legal  profession  in  New  Zealand  and  in 
a  number  of  Australian  states  have  such  proposals  under  active 
consideration.  Quebec's  Office  des  professions,  and  Ontario's 
Health  Disciplines  Board  partake  of  Lay  Observer  principles. 

211.  Appendix  VIII,  February  1978,  Interim  Report,  (Appendix  p.  105). 

212.  See  especially  the  Quebec  Professional  Code  and  Ontario  Health  Disciplines 
Act  (both) ,  op.  cit. 
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November  17,  1977  3rd  party  Partner  in  law  Complainant  signed  agreement  dealing  with  the  Real  estate 

firm  construction  of  a  house  with  client  of  lawyer. 

The  agreement  was  prepared  by  client's  lawyer. 

Agreement  provided  for  some  money  being  with- 
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lovember  30,  1977  Client  Sole  practitioner  Hired  lawyer  for  adoption  and  immigration  Family  law 

matter,  gave  $200  retainer,  some  mixup  as  to  the 
Court  she  was  to  attend  and  other  mishandl ings , 
solicitor  had  her  removed  from  his  office. 

_ _ _  Client  wants  her  money  back. _ 


119  November  30,  1977  Client  Partner  Peels  lawyer's  fee  too  high  for  services  Criminal  Litigation 
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either  direct  or  indirect  or  through  a  Corporation  or 
Syndicate  in  which  the  Solicitor  has  a  substantial  or 
controlling  interest,  the  fullest  disclosure  must  be  made 
to  the  client  in  writing  and  the  client  must  be  repre¬ 
sented  by  an  independent  Solicitor  in  the  transaction. 
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courts  have  held  to  be  improper  or  reprehensible  conduct 
in  violation  of  these  principles,  and  which,  in  addition  to 
their  consequences  at  law,  constitute  professional  misconduct. 
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TABLE  II 

LAW  SOCIETY  OF  UPPER  CANADA 

COMPARATIVE  STATEMENT  OF  FINAL  COUNT  OF  DISCIPLINE  COMPLAINTS  BROKEN 
DOWN  INTO  VARIOUS  CATEGORIES 

For  the  Twelve  Months  ended  December  30,  1977 


New  Categories  (7)  first  introduced  in  1976: 

1977 

1976 

Recount 

1975 

1976 

Real  Estate 

405 

644 

530 

Corporate  Commercial 

25 

62 

54 

Estates 

130 

174 

172 

Criminal 

35 

47 

48 

Litigation 

285 

255 

341 

Family  Law 

139 

175 

206 

Other  areas  of  law  not  encompassed  by  above 

80 

79 

77 

Old  Categories  retained: 

Referred  to  Bencher 

68 

56 

82 

29 

Communication  -  Failure  to  properly  explain 

224 

174 

287 

235 

Delay  with  justification 

95 

236 

200 

150 

Delay  without  justification 

145 

261 

153 

217 

Fees  -  complaints  about  fees 

158 

186 

257 

158 

Law  (1)  Solicitor's  Negligence 

69 

74 

113 

66 

(2)  Any  other  question  of  law 

224 

333 

338 

285 

Misrepresentation 

Complaint  not  represented  by  solicitor 

8 

23 

22 

14 

complained  of  and  needs  to  be 
advised  of  rights;  Complainant  ad¬ 
vised  to  ascertain  his  rights 

47 

95 

78 

47 

Complaints  from  lawyers  against  other 

lawyers 

105 

83 

129 

64 

Rule  32  Unpaid  accounts  -  failure  to  pay 

debts  incurred  to  public  officials, 
agency  accounts  and  other  lawyers 

53 

51 

27 

Rule  32  Duty  to  meet  financial  obligations 

53 

53 

52 

nil 

Rule  7  Failure  to  honour  an  undertaking 

21 

10 

29 

7 

Rule  14  Borrowing  from  clients  and 

investing  clients'  money 

5 

2 

1 

nil 

Passed  away 

70 

85 

nil 

Lending  money  to  a  client 

nil 

nil 

nil 

Legal  aid  matter 

10 

22 

16 

8 

No  basis  for  complaint 

190 

137 

231 

162 

TOTAL  INDEXED  COMPLAINTS 

2591 

3559 

3467 

1469 

1974  1149 

1973  1164 

1972  1110 

1971  1013 

NOTE:  Some  complaints  are  indexed  under  more  than  one  heading:  The  actual  number 
of  individual  complaint  letters  received  was:  1977  1510 

1976  1587 


TABLE  III 

LAW  SOCIETY  OF  UPPER  CANADA  RANDOM  SAMPLE  OF  CLOSED  FILES  INDEXED  UNDER  HEADS  INDICATED  ON  CHARTS  (1975- 1977 J 
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NOTE :  The  complaints  listed  on  Charts  A-J  are  frequently  indexed  under  more  than  one  classification  of  "nature  of  complaint". 

The  first  few  words  of  the  "nature  of  complaint"  category  for  many  of  the  complaints  on  Charts  A-J  ("catch-words") 
indicate  the  other  classifications  under  which  the  particular  complaint  has  been  listed. 
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Client  Partner  -  5  1969  Client  here  basically  complaining  about  4  lawyers  Law  Society  informed 

1  other  complaint.  feels  there  was  some  kind  of  conspiracy  to  client  she  could 

get  her  money.  Says  lawyers  failed  to  apply  for  have  account  taxed, 
interim  maintenance.  Lawyer  said  lie  wouldn't 
because  wife  at  that  time  was  still  living  with 
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Client  Sole  practitioner  1965  Real  estate,  communication  -  lawyer  failed  to  No  further  action. 

No  prior  complaints.  get  insurance  matters  straightened  upon  sale 

transaction.  Client  received  letter  from 
insurance  company  saying  complainant  interest 
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Beneficiary  Partner  -  3  1954  Communication,  law  -  any  other  question  of  law.  No  further  action. 

No  prior  complaints.  estates  -  testator  died  in  1973.  Complainant 

(1976)  wants  to  know  when  estate  will  be 
finally  settled  -  lawyer  replied  that  he  had 

_ completed  the  preparation  of  the  accounts. 
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Client  Sole  practitioner  1960  Family  law,  communication  -  in  1975  client  No  further  action. 

11  other  complaints.  wrote  his  complaint  letter  complaining  about 
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The  complainant's  new  lawyer  hasn't  contacted 
the  old  lawyer's  office  to  arrange  for  the 
release  of  the  file. 
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Beneficiary  Partner  -  3  1966  Estates,  communication,  law  -  any  other  No  further  action. 

5  other  complaints  question  -  complainant  said  she  had  bought  her 

mother's  tombstone  and  was  not  paid  for  this 
and  had  not  received  her  share  of  the  estate. 
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had  done  everything  to  speed  up  closing  and 
was  sorry  to  have  inconvenienced  everyone. 


Case  No.  Complainant  and  Accused,  type  of  Date  of  Call,  number  Nature  of  Complaint  Disposition 

_ _  Location _ practice,  location.  of  prior  complaints. 
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[Ruling  2  places  limitations  on  a  lawyer' 
ability  to  represent  both  sides  in  (inter 
alia)  real  estate  transactions.) 


Public  Partner  -  7  1962  Real  estate,  referred  to  Bencher  -  there  was  No  further  action 

1  other  complaint  litigation  over  a  real  estate  transaction 

that  didn't  close  in  which  the  complainant  lost 
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Invitation  issued  on  the  matter.  Committee 
felt  no  breach  of  rules  but  lawyer  should  have 
explained  to  complainant  before  producing  them 
in  court . 
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PRIOR  ENCOUNTERS  WITH  THE  DISCIPLINE  COMMITTEE  IN  PERIOD  JULY  196 9 -NOVEMBER  1977 

FOR  MEMBERS  APPEARING  BEFORE  IT  IN  1976 

CHART  B 


Case  No. 

Year 

Nature  of  Complaint 

Disposition 

1 

None 

2 

None 

3 

1971 

Failure  to  reply 

Not  established 

1975 

Failure  to  reply 

Reprimanded  in 
Discipline  Committee 

4 

1975 

Failure  to  diligently  pursue  action 

Not  established 

S 

None 

6 

1974 

Invitation  delays  in  handling  a 
complaint  from  his  client  to  Law 
Society 

7 

1972 

Failure  to  reply,  failure  to  honour 

Reprimanded  in 

undertaking  -  similar 

Discipline  Committee 

8 

1977 

Failure  to  reply  and  failure  to  keep 

Complaint  abandoned, 

his  client  fully  advised 

new  complaint  sworn 
1978 

9 

1974 

Failure  to  file  Form  2  Report 

Adjourned  sine  die 
undertaking  to  file 

1973 

Misappropriation  $1000,  improper 

Reprimanded  in 

books,  similar 

Discipline  Committee 

10 

1974 

Failure  to  file 

Not  established 

1974 

Overstated  to  Legal  Aid  services 

Reprimanded  in 

rendered  under  plan  similar 

Discipline  Committee 
and  undertook  not  to 

be  on  legal  aid  panel 
for  10  years. 

1973 

Failure  to  reply 

Reprimanded  in 
Discipline  Committee 

1970 

Abuse  of  legal  aid 

Reprimanded  in 
Convocation  and  Costs 

11 

1970 

Failed  to  maintain  proper  books 

Reprimanded  in 

(similar) 

Discipline  Committee 

12 

1977 

Failure  to  follow  clients  instruc- 

Reprimanded  in 

tions  Discipline  Committee 

and  costs 


1975 

Failure 

to  reply  similar 

Reprimanded  in 
Discipline  Committee 

13 

1972 

Invitation  -  Ruling  2  was  impressed 
upon  solicitor 

14 

1972 

Failure 

to  reply  similar 

Dismissed 

15 

None 

16 

None 

17 

1974 

Failure 

to  follow  client's  instruc- 

Suspended  3  months 

tions  - 

misled  clients  same 

and  costs 

Failure 

to  reply  -  same 

1973 

Failure 

to  reply  -  same 

Reprimanded  in 
Convocation  and  costs 

1972 

Failure 

to  reply  -  same 

Adjourned  sine  die 
Solicitor  to  file 
reply 

1970 

Failure 

to  maintain  proper  books 

Reprimanded  in 
Discipline  Committee 

422 


Failure  to  maintain  sufficient  funds 
in  trust  account 


1969 

Failure  to  reply  and  carry  out  client 

Reprimanded  in 

instructions 

Discipline  Committee 

18 

None 

19 

1977 

Failure  to  honour  undertaking 

Not  established 

20 

1974 

Failure  to  reply 

Reprimanded  in 
Discipline  Committee 

1972 

Failure  to  reply  and  failed  to 

Reprimanded  in 

report  to  his  clients 

Discipline  Committee 
and  costs 

1970 

Failure  to  reply 

Decision  reserved 
and  gave  under¬ 
taking 

1969 

Invitation  -  Lawyer  reprimanded 
for  his  tardiness 

21 

None 

22 

None 

23 

None 

24 

None 

25 

None 

26 

None 

27 

None 

28 

None 

29 

None 

30 

None 

31 

None 

32 

None 

33 

1974 

Failure  to  reply 

Not  established 

Summary 

18  or  55% 

had  not 

appeared  before  the  Discipline  Committee 

in  the  past. 

15  or  45%  had  encountered  the  Discipline  Committee  before 
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PRIOR  ENCOUNTERS  WITH  THE  DISCIPLINE  COMMITTEE  FOR  MEMBERS  APPEARING 

BEFORE  IT  IN  1977 


Case  No.  Year 

1  None 

2  None 

3  1976 

4  1972 

1969 

5  1976 

1975 

6  None 

7  1975 


1974 

1973 


1971 


1970 


1967 


CHART  C 

Nature  of  Complaint_ Disposition; 


Alleged  lawyer  involved  in  Not  established 

agreement  to  collect  deductible 
portion  of  Error's  and  Omission 
Insurance 


Invitation  -  lawyer  wrote  letter  to 
complainant  that  was  a  threat  and 
not  in  good  taste . 

Invitation  -  to  discuss  lawyer's 
advertisement  in  Reports 

Failure  to  reply  Reprimanded  in 

Discipline  Committee 
and  costs 


Failure  to  reply 


Reprimanded  in 
Discipline  Committee 


Failure  to  account  to  client  for 
money  owing 

Failed  to  follow  Regulations  with 
respect  to  trust  funds  and  book 
and  records 

Failed  to  cooperate  with  Law 
Society  auditors 
Failed  to  reply 

Failure  to  file  Section  20  of  the 
Regulations 


Reprimanded  in 
Discipline  Committee 
and  costs  required 
to  file  audited 
financial  state¬ 
ments  for  3  years 


Not  established 


Failed  to  account  to  client  for 
money  which  he  had  in  his  trust 
bank  account 

Failure  to  reply 

Failure  to  file  for  2  years 


Not  established 


Reprimanded  in 
Discipline  Committee 
Discipline  Committee 
concerned  about 
lawyer's  alcoholic 
problem  -  ensure  he 
continue  treatment 


Failure  to  Reply 


Reprimanded  in 
Discipline  Committee 
Lawyer  gave  under¬ 
taking  not  to  receive 
funds  from  clients 
on  trust  basis 


Failed  to  reply,  failed  to  report  Lawyer  failed  to 
failed  to  pay  Law  Society  costs  and  appear  -  Discipline 
failed  to  account  to  client  Committee  recommended 

lawyer  be  disbarred 
Convocation  referred 
matter  back  to  Committee 
Discipline  Committee 
recommended  that  Lawyer 
undertake  to  work  for 
his  counsel  as  an 
employee  and  not  to 
practice  law  in  any 
other  way  without  obtaining 
Discipline  Committee  consent 
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Case  No.  Date 
7  1967 


8  None 

9  1975 


10  None 

11  1974 


12 

None 

13 

1973 

14 

None 

15 

None 

16 

1974 

17  1975 


1975 

1971 


1970 

1969 

1968 


1977  -  p.  2 

Nature  of  Complaint 

Failed  to  maintain  proper  books  and 
records  insufficient  money  in  trust 
account,  failed  to  deposit  trust 
money  in  trust  account. 


Failure  to  maintain  proper  books  and 
records,  failed  to  record  in  his 
books  remittances  from  legal  aid, 
borrowed  from  clients,  insufficient 
money  in  trust  account  to  meet 
obligations,  failure  to  file. 


Failure  to  file,  s.  20  of 
Regulations,  lawyer  gave  explanat¬ 
ion  which  was  accepted  by 
Discipline  Committee 


Failure  to  reply 


Failure  to  file 


Invitation  -  outstanding  discipline 
costs  unpaid  -  lawyer  signed  letter 
directing  legal  aid  to  pay  Law 
Society  out  of  fees  owing  to  him 
by  Legal  Aid. 

Failure  to  file 

Failure  to  maintain-  office  facilities 
so  that  his  clients  could  communicate 
with  him  in  a  professional  manner, 
failure  to  report  to  clients  and 
failure  to  protect  their  interests, 
failure  to  file  statement  of  public 
accountant . 

Failure  to  reply  and  failure  to 
follow  client's  instructions 

Invitation  for  failure  to  reply. 

Failure  to  reply  and  failure  to 
carry  out  client's  instructions 


Disposition 

Reprimanded  in 
Convocation 
and  costs  and 
quarterly  audited 
statements . 


Reprimanded  in 
Convocation  and 
costs  and  monthly 
filing  requirements 
re  trust  accounts 
and  quarterly 
audited  financial 
statements  for 
2  years. 


Not  established 


Complaint 
established  - 
secretary  to 
follow  up 


Complaint  established 
Discipline  Committee 
decided  to  take  no 
further  action. 


Not  established 

Reprimanded  in 
Convocation  and 
costs 


Reprimanded  in 
Convocation 


Reprimanded  in 
Discipline  Committee 
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1977  -  p.  3 

Case  No.  Date  Nature  of  Complaint  Disposition 


18 

None 

19 

None 

20 

1969 

Invitation 

to  discuss  his  adver- 

tisement  in 

Reports 

21 

None 

22 

1976 

Invitation 

-  Solicitor  had  failed 

to  pay  for  parking  tickets  for 
which  he  was  responsible  - 
Discipline  Committee  felt  his 
conduct  was  improper 

23  1976  Failure  to  communicate  with  client  Reprimanded  in 

his  progress  on  her  case.  Discipline  Committee 


1977  SUMMARY: 

11  or  46%  had  not  been  before  the  Discipline  Committee  on  other 

occasions . 

12  or  52%  had  appeared  before  the  Discipline  Committee  on  other 

occasions . 
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MATTERS  DISPOSED  OF  PURSUANT  TO 

S.  35  OF  THE  LAW  SOCIETY  ACT  *  (1976) 

CHART  D 


October,  1976,  Convocation  designated  the  Standing  Committee  on 
Discipline  as  the  Committee  of  Convocation  to  inquire  pursuant 
to  s .  35  as  to  whether  a  lawyer  was  incapable  of  practising  law. 

Committee  found  the  member  incapable  of  practising  law  by  reason 
of  mental  illness  and  recommended  her  rights  and  privileges  as 
a  member  be  suspended. 


Sole  practitioner  in  ,  called  1954,  medical  evidence 

was  given  indicating  the  member  suffered  from  paranoid 
schizophrenia.  The  member  had  delusions  of  grandeur.  She 
felt  she  was  being  persecuted  by  certain  persons. 

Other  matters  for  which  the  member  appeared  before  the  Discipline 
Committee  (back  to  July,  1969) 

(a)  1973  failure  to  file  (Reprimanded  by  Discipline 
Committee) 

(b)  1970  failure  to  reply  (Reprimanded  by 
Discipline  Committee). 


The  Law  Society  Act,  R.S.O.  1970,  c.  238 

35.  If  a  member  has  been  found  pursuant  to  any  Act  to 
be  mentally  incompetent  or  mentally  ill,  or  has  been  found 
after  due  inquiry  by  a  committee  of  Convocation  incapable 
of  practising  law  as  a  barrister  and  solicitor  by  reason 
of  age,  physical  or  mental  illness  including  addiction  to 
alcohol  or  drugs,  or  any  other  cause.  Convocation  may  by 
order  limit  or  suspend  his  rights  and  privileges  as  a 
member  for  such  time  and  on  such  terms  as  it  considers 
proper  in  the  circumstances. 


CHART  E 


MEMBERS  STRUCK  OFF  THE  ROLLS  -  1945-1976 


1945  3 

1946  3 

1947  2 

1948  4 

1949  0 

1950  4 

1951  3 

1952  0 

1953  5 

1954  2 


1955 

2 

1965 

6 

1956 

3 

1966 

3 

1957 

7  (2  resigned) 

1967 

3 

1958 

2 

1968 

3 

1959 

4 

1969 

6 

[2 

resigned) 

1960 

10 

1970 

13 

(1 

resigned) 

1961 

4 

1971 

3 

1962 

10 

1972 

1 

1963 

10 

1973 

4 

1964 

7 

1974 

7 

C2 

resigned) 

26 


59 


1975 

1976 


10  year  Totals : 


49 


NUMMARY  OF  REASONS  FOR  BEING  STRUCK  OFF 
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TABLE  VI  -  LAW  SOCIETY  OF  UPPER  CANADA 

INVITATIONS  TO  ATTEND  BY  CAUSE  OF  INVITATION 
(1976  and  1977)* 


n  =  56 

n  =  66 

n  =  12: 

1976 

1977 

TOTAL 

84 

Ruling  14  (Borrowing  from  clients) 

20 

32 

52 

*Delay 

6 

2 

8 

Breach  of  Ethical  Rules 

6 

11 

17 

*Failure  to  Communicate 

4 

2 

6 

*Failure  to  Appear  in  Court 

4 

2 

6 

Failure  to  Answer  Law  Society  Correspondence 

(R.  20) 

4 

4 

8 

Breach  of  Undertakings 

4 

4 

8 

*Negligence 

3 

2 

5 

*Failure  to  Follow  Instructions 

2 

0 

2 

Advertising 

2 

3 

5 

*  Incompetence 

0 

1 

1 

Conflict  of  Interest 

1 

0 

1 

Other  non-competence 

0 

4 

4 

Source:  Table  IV 
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TABLE  VII  -  LAW  SOCIETY  OF  UPPER  CANADA 
FORMAL  COMPLAINTS  BY  CAUSE  OF  COMPLAINT 
~  (1976  and  1977)* 


1976 

1977 

Total 

Ethical  breach 

8 

3 

11 

Breach  of  trust 

6 

0 

6 

Misappropriation  of  funds 

6 

3 

9 

Failure  to  Reply  to  Law  Society  Letters 
Failure  to  file  annual  accounting 

6 

8 

14 

reports  or  maintain  required  books 

3 

4 

7 

Breach  of  Undertaking 

1 

1 

2 

Advertising 

1 

1 

2 

Ruling  14  (Borrowing  from  clients) 
Failure  to  communicate  with  client  or 

1 

2 

3 

follow  instructions 

1 

1 

2 

Total  disregard  of  practice 

1 

0 

1 

n=34 

n=23 

n-57 

* 


Source : 


Table  V 


-  432  - 
TABLE  VT I ! 

ICAO  MEMBERS  EXPELLED  AND  SUSPENDED  BY 
ICAO  RETAINING  PAC  LICENCE  (April, 1968-December,  1975) 


Members  expelled  by  ICAO 


(a) 


2 


Members  suspended  by  ICAO^ 


4 

6 


(a)  One  expelled  for  repeated  failure  to  respond  to  letters  on 

professional  conduct  matters.  Other  expelled  after  disciplinary 
hearing  where  more  evidence  available  than  was  available  for  the 
prior  PAC  hearing. 


(1))  Each  of  four  suspended  members  will  be  eligible  for  reinstatement 
upon  completion  of  educational  requirements,  at  which  time 
suspension  order  will  be  rescinded. 


★ 


Source:  Letter  from  Peter  Yardley  (Director-Ethics, 
I.C.A.O.  to  P.O.C.  (October  11,  1977)  and  letter  from 
Yardley  to  P.O.C.  (January  6,  1977) 
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*  JABLE  IX 
CHART  A 

I .  C  .  A .  0 . 


Subject  of  Complaints  Received 

(1975  and  1976)* 


%  (n=200  approx.) 


Professional  Standards 
Tax  Evasion 
Breach  of  By-laws 

Failure  to  Respond  to  Professional  Conduct 
Committee  letters 
Criminal  conviction 
Objectivity  (independence) 

Advertising  Solicitation 
Fees 

Retaining  books,  documents^ 

Promptness  of  service 
Confidentiality 
Failure  to  settle  debt 
Professional  courtesy  J 

Doubt  as  to  honesty,  propriety  of  actions 
Legal  actions,  not  yet  resolved ^ 


17.50 
.90 

15.25 

1.35 

.45 

.45 

26.50 
3.00 
3.60 

13.00 
.  90 
1.35 
5.85 
5.85 
4.05 
100.00 


*Source :  Letter  from  Peter  Yardley 

(Director-Ethics,  I.C.A.O.)  to 
P.O.C.  (October  11,  1977) 

NOTE:  The  following  notes  were  included  in  Yardley* s  October  11,  1977, 
letter. 

1.  The  Institute  has  no  jurisdiction  over  fees;  these  cases,  which 
are  investigated,  may  contain  allegations  such  as  failure  to  do 
the  work  for  which  a  charge  has  been  made. 

2.  The  retention  of  a  client's  books  and  records  is  discouraged  by 
the  Institute;  a  member  may  have  a  legal  lien  on  such  material, 
however,  and  if  so  it  is  not  interfered  with. 

3 .  This  includes  complaints  about  lack  of  communication  between 
members,  and  failure  to  provide  information  to  a  successor. 

4 .  There  are  a  number  of  cases  where  we  are  aware  of  civil  court 
proceedings,  where  the  actions  of  members  have  been  complained 
of.  In  such  cases  we  follow  up  on  gathering  information  but, 
based  on  legal  advice  in  each  case,  we  do  not  usually  take  action 
on  a  case  which  is  sub  judice.  Unfortunately,  some  of  these 
cases  take  considerable  time  for  resolution  in  the  Court. 
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TABLE  IX 
CHART  B 

INSTITUTE  OF  CHARTERED  ACCOUNTANTS  OF  ONTARIO 


Sources  of  Complaints  Received  1975  and  1976* 


Clients 

25 

Other  Members 

36 

Third  Parties 

6 

Staff 

30 

Self-Reported 

3 

100** 

Source:  Letter  from  Peter  Yardley 

(Director-Ethics,  I.C.A.O.)  to 
P.O.C.  (October  11,  1977) 


NOTE:  All  percentage  figures  are  approximations  based  on 
Yardley' s  personal  detailed  analysis.  The  figures  do  not 
take  into  account  possible  duplication  (e.g.  member  reports 
a  matter  already  noticed  by  staff;  two  independent  members 
report  same  complaint) 
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TABLE  IX 
CHART  C 


I  •  C  .  A .  0 . 

Sources  of  Complaints  by  Subject  Matter  of  Complaints 


(1975  and  1976)* 


Clients 


Professional  standards  20 

Tax  evasion 
Breach  of  by-laws 
Failure  to  respond 
Criminal  conviction 
Objectivity  100 

Advertising/ solicitation 
Fees  100 

Retaining  books  100 

Promptness  of  service  93 

Confidentiality  100 

Failure  to  settle  debt  66 

Professional  courtesy  15 

Doubt  as  to  honesty, propriety  23 
Legal  actions  not  resolved  22 


Complaints  received 
on  this  subject 
Other  n  =  200 


Members 

Staff 

approx. 

% 

% 

% 

75 

5 

17.50 

50 

50 

.  90 

12 

85 

15.25 

- 

100 

1.35 

- 

100 

.45 

- 

- 

.45 

57 

38 

26.50 

_ 

- 

3.00 

- 

- 

3.60 

7 

- 

13.00 

- 

- 

.90 

33 

- 

1.35 

85 

- 

5.85 

38 

38 

5.85 

- 

yg  ** 

4.05 

Source:  Letter  from  Peter  Yardley 

(Director-Ethics,  I.C.A.O.)  to 
P.O.C.  (October  11,  1977) 


The  cross  addition  does  not  always  total  100%,  since  this  is 
a  partial  table  and  there  are  a  few  cases  where  time  has  not 
allowed  of  identification  of  source. 


436 


TABLE  IX 
CHART  D 


I .  C  .  A .  0 . 

Complaints  Received  by  Firm 
Size  of  Professional  Complained  Against  (1975-1976)* 


Sole  proprietors 

Small  and  Medium  sized  firm** 

Large  firms*** 

Members  not  in  practice 

Students 

Not  identified 


o, 

'O 


29 

43 

21 

3 

2 

2 

100 


(approximately  evenly 

divided) 


Source:  Letter  from  Peter  Yardley 

(Director-Ethics,  I.C.A.O.)  to 
P.O.C.  (October  11,  1977) 

Yardley  notes  that  there  may  be  a  bias  to  overrepresent  individuals 
as  complaints  are  made  and  taken  up  with  members  as  individuals. 


Yardley  classifies  firms  of  1-3  partners  as  "small",  and  4-30 
partners  as  medium.  He  estimates  that  each  of  these  categories 
comprises  25%  of  I.C.A.O.  members  in  public  practice. 


***  Yardley  classifies  firms  of  30  or  more  (or  normally  50  or 

more)  as  "large".  He  estimates  that  8  or  10  such  large  firms 
account  for  40-50%  of  I.C.A.O.  members  in  public  practice. 


Percentage  of  Gross  Fees  Earned  by 
CA  Firms  of  Different  size,  by  Client  Groups* 
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Source:  Survey  of  Accounting  Firms,  Professional  Organizations  Committee. 
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TABLE  X 
CHART  A 
I . C . A.O . 

Cases  Before  Professional  Conduct  Committee  of  I.C.A.O.  1975-1976* 


1975-1976 


Conduct  and  competence  43 
Advertising  and  solicitation  39 
Breaches  of  By-law  97**  10 
Delay  in  transfer  of  records  or  information  8 
Non-members  using  designation  1 
Interpretations  of  rules  and  by-laws  and 

other  opinions  requested  by  members  36 
Recommendations  to  Council***  10 
Name  approvals  18 
Part-time  office  approvals  2 
Miscellaneous  23 


190 


*  Source:  I.C.A.O.  Report  of  Committee  Chairmen  for  supplement 
to  the  annual  report  of  the  President  and  Council  for  the 
year  ended  February  29,  1976. 

**  97  No  practising  member  shall  of^er  employment  to  any  person  who 

intends  to  apply  for  registration  or  re-registration  as  a  student, 
and  no  applicant  shall  be  registered  or  re-registered 

(a)  unless  the  office  of  the  practising  member  in  which  the 
applicant  is  to  be  employed  is,  in  the  opinion  of  the  council 
(such  opinion  to  be  secured  in  advance),  qualified  to  give  him 
proper  practical  experience  and  instruction,  or 

(b)  if  as  a  result  of  such  registration  or  re-registration  the 
total  number  of  students  employed  in  such  office  would  exceed 
three  for  each  member  or  for  each  eligible  licensee,  as  the  case 
may  be,  in  such  office,  or  such  lesser  number  of  students  as  may 
be  set  by  the  council  in  particular  cases;  students  who  have 
completed  the  required  period  of  service  and  have  written  the 
final  examinations  shall  be  excluded  in  determining  the  number 
of  students  permitted. 

***  Includes  the  provision  of  assistance  to  Council  in  the 

drafting  of  Council  Interpretation  CI204A  --  Objectivity 
in  Audits  Under  the  Election  Finances  Reform  Act. 
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TABLE  X 
CHART  B 

I.C.A.O. 


Results  of  Consideration  by  Professional  Conduct  Committee  (1975-1976) 


Member  charged  -  subsequently  expelled 
by  discipline  committee  3.2 

Member  charged  -  subsequently  suspended 
by  discipline  committee  12.9 

Member  charged  -  subsequently  reprimanded 
and  required  to  take  courses  by  discipline 
committee  9.7 

Admonished  informally  by  professional 

conduct  committee  12.9 


Errors  in  financial  statement  presentation 
pointed  out  by  professional  conduct  committee  12.9 

No  cause  for  action  19.4 

No  jurisdiction  (referred  to  another 

provincial  institute)  3.2 

Pending  at  end  of  1976*  25.8 

100.0 


These  cases  were  pending  at  the  end  of  1976,  either  awaiting 
investigators'  reports  or  awaiting  information  on  the 
outcome  of  Court  actions.  Some  of  these  cases,  relating  to 
Court  action,  were  still  not  disposed  of  at  the  end  of  1977. 


Source : 

Letter  from  Peter  Yardley,  Director-Ethics,  I.C.A.O.  dated  March  21,  1978. 


Yardley  bases  this  information  on  an  analysis  of  approximately 
80%  of  the  "professional  standards"  cases  in  1975  and  1976 
Calendar  years. 
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Thirteen  members  and  two  students  attended  before  the 
committee  during  the  year  as  compared  to  seven  members  in 
the  previous  year.  In  four  cases  that  arose,  after  pre¬ 
liminary  consideration  by  the  full  committee  of  the  cir¬ 
cumstances  of  the  complaint  received,  special  investigators, 
chosen  from  the  committee's  panel  of  investigators,  were 
appointed  to  carry  out  an  investigation  of  the  member's 
practice , 

With  respect  to  six  of  the  matters  considered  by  the 
committee,  charges  were  laid  against  the  member  involved 
and  with  respect  to  seven  other  matters,  informal  admonish¬ 
ments  were  administered. 


The  sub-committee  structure  that  was  established  within  the 
committee  in  the  previous  year  assisted  greatly  in  improving 
the  efficiency  and  effectiveness  of  the  committee  and  in 
easing  the  strain  of  the  heavy  workload.  Accordingly,  this 
structure  was  continued  during  the  year  with  some  re¬ 
arrangements  of  responsibilities  in  an  attempt  to  equalize 
the  workload.  The  responsibilities  of  the  four  sub-committees 
are  now  as  follows: 

1.  matters  of  objectivity,  solicitation  and  retention  of 
records ; 

2.  recommendations  to  Council  with  respect  to  part-time 
offices,  offices  of  convenience  and  name  approvals; 

3.  matters  related  to  advertising  and  recruitment; 

4.  matters  related  to  competence  and  conduct. 

Unanimous  decisions  of  a  sub-committee  are  considered  by  the 
full  committee  and  are  normally  ratified  without  variation. 

If  a  sub-committee  is  unable  to  arrive  at  a  unanimous  decision 
the  matter  is  referred  to  the  whole  committee. 

This  year,  for  the  first  time,  the  right  to  appeal  a  decision 
of  the  Appeal  Committee  granted  by  a  by-law  change  in  1972 

was  exercised  by  the  committee  and  its  appeal  was  successful 
ir  114 

Table  XI  (Charts  A  and  B)  presents  data  about  the  activities  of 


the  discipline  committee. 


-  442  - 
TABLE  XI 
CHART  A 
I .C .A.O. 


Complaints  Handled  by  Discipline  Committee  (January  1972-December ,  1976)* 


(a)  Origin  of  Complaints  (n-30)  _n 


Institute  Action**  9 
Members  (or  firms)  10 
Clients  6 
Staff  (breach  of  by-laws)  3 
Law  Society  2 

^50 


(b)  Category  of  Complaints  (n=30)  _ n 


Professional  Standards  17 
Tax  Evasion  or  other  offences  under  the 

Income  Tax  Act  5 
Breach  of  by-laws  3 
Failure  to  respond  to  letters  on 

professional  conduct  2 
Criminal  conviction  1 
Lack  of  independence  in  an  audit 

engagement  1 
Advertising/solicitation  1 


30 


(c)  Persons  Accused  before  Discipline  Committee  by  Year  of  Qualification. 

— - - — - - 2_  - -  - 

Firm  Size,  and  Category  of  Complaint 


(i)  Sole  Proprietors  (n=13)  n 


Year  of  Qualification 


Professional  standards 
Tax  related  convictions 
Failure  to  respond  to  letters 


(ii)  Small  practices***  (n=5)  n 


Professional  standards  5 

5 


1933 

1937 

1947 

1950 

1951 
1954 
1958 
1962 

1965 

1966 


1944 

1947 

1950 

1960 


(iii)  Medium-sized  practices  (n=5)  n 


Professional  standards 
Advertising/ soliciting 
Breaches  of  by-laws 


1  1948 

1  1950 

3_  1953 

5  1962 


1 

1 

1 

3 

1 

2 

1 

1 

1 

1 


1 

1 

1 

2 


1 

1 

1 

2 
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(iv)  Large  firms  (n=l) 

Objectivity  (independence) 

(v)  Members  not  in  practice  (n=6) 


n 


1  1950  -  1 

n 


Tax  related  convictions 
Associated  with  false  statements 
Associated  with  false  declarations 
Theft,  forgery 

Failure  to  respond  to  letters 


2  1948  -  1 

1  1956  -  1 

1  1958  -  1 

1  1959  -  1 

1  1961  -  1 

6  1970  -  1 


(d)  Disposition  of  Disciplinary  Proceedings 

Members  expelled 
Members  suspended 
Reprimanded  and  required  to  take 
educational  courses 
Reprimanded 
Allowed  to  resign 


Source:  Letter  from  Peter  Yardley  (Director-Ethics,  I.C.A.O.) 
to  P.O.C.  (October  11,  1977)  and  Letter  from  Yardley  to  P.O.C. 
(January  6,  1977) 

Investigation  of  members  involved  in  Atlantic  Acceptance  case; 
published  reports  of  court  decisions  brought  to  attention  of 
Professional  Conduct  Committee  by  staff  :  though  some  of  these 
may  have  been  noted  first  by  others) 


1  Yardley  notes  that  year  of  qualification  usual  ly  indicates  length 
of  time  member  has  been  practising  although  may  be  exception 
where  member  returns  after  an  absence. 

2  Yardley  notes  no  demographic  pattern  in  these  complaints:  as 

a  substantial  proportion  of  membership  practises  in  Toronto  many 
complaints  come  from  that  metropolitan  area  but  complaints  are 
received  from'Virtual ly  all  areas  in  which  members  practice". 

3  Yardley  notes  that  many  of  the  suspended  members  must  complete 
special  educational  courses  or  face  additional  period  of 
suspension  until  courses  are  complete. 


4  Yardley  notes  that  costs  of  the  disciplinary  action  are 

charged  to  the  member  disciplined  "in  most  cases".  Two  of 
these  dispositions  (expulsion,  suspension)  are  currently 
under  appeal  within  Institute's  appeal  procedures. 
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TABLE  XI 
CHART  B 

I.C.A.O. 


Complaints  Handled  by  Discipline  Committee  (Calendar  Years  1975-1976) 


(a)  Origin  of  Complaints  (n=15)  n 


Institute  Action  2 
Members  or  firms  3 
Clients  6 
Staff  (breach  of  by-laws)  3 
Law  Society  1 

15 


(b)  Category  of  Complaints  (n=15)  _ n 


Professional  Standards  7 

Tax  evasion  or  offences  under 

the  Income  Tax  Act  2 

Breach  of  by-laws  3 

Failure  to  respond  to  letters  2 

Solicitation  1 

15 


(c)  Persons  Accused  before  Discipline  Committee  by  Year  of 

Qualification  Firm  Size,  and  Category  of  Complaint 

No  information  available. 


(d)  Disposition  of  Disciplinary  Proceedings  (n=15) _ n 


Members  expelled  4 
Members  suspended  3 
Reprimanded,  required  to  take  courses  3 
Reprimanded  5 


15 


Source : 

Letter  from  Peter  Yardley,  Director-Ethics,  I.C.A.O.,  March  21,  1978. 

Yardley  notes  that  it  might  be  misleading  to  attempt  to 
correlate  statistics  on  professional  conduct  matters 
(Tables  IX  and  X)  with  discipline  committee  activities 
for  the  same  period.  He  notes  that  the  Institute  has 
had  a  history  of  delays  "due  to  requests  for  adjournment 
made  by  defence  counsel  which  Institute  counsel  has 
advised  should  be  granted".  He  indicates  that  there  is  some¬ 
times  abnormal  delay  therefore,  between  the  laying  of  a  charge 
and  the  hearing  of  the  chapge  by  the  discipline  committee. 


TABCB  XII 

PUBLIC  ACCOUNTANTS'  COUNCIL 
Discipline  Cases  -  January  1,  1975-August  5,  1977 
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INCIDENCE  AND  DISPOSITION  OF  COMPLAINTS  TO  P.A.C. 
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TABLE  XIV 

CERTIFIED  GENERAL  ACCOUNTANTS  ASSOCIATION  OF  ONTARIO  DISCIPLINE  PROCEDURE, (January,  1976-May,  1977) 
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TABLE  XV 

SOCIETY  OF  MANAGEMENT  ACCOUNTANTS  OF  ONTARIO 


Complaints  Before  Professional  Conduct  Committee 

(since  September,  1973)* 


(a)  Complaints  Against  Registered1  Members  (n=3) : 


1.  member  used  designation  in 

soliciting  business  from 
other  members 

Accused  contacted 
by  P  .C  .C .-  agreed 
to  stop  such 
activities 

On  accused's 
undertaking  to 
desist,  no 
further  action 

2  Member  accepted  position  as 

a  company  oonptroller  -  left 
employ  one  week  later 

Member's  explana¬ 
tions  logical 
"but  P.C.C.  repri¬ 
manded  him  on  basis 
of  not  being  very 
professional" 

Informal 
reprimand  (no 
complaints 
since) 

3  Member  is  also  a  C.A.  in  public 

practice-convicted  of  not 
remitting  payroll  deductions 
[NOTE:  This  is  Case  #11  of 
the  Public  Accountants  Council 
discipline  cases.] 

Awaiting  word 
of  ICAO  -  PAC 
action  -  file 
not  closed 

Pending 

(b)  Complaints  against  non-members  (n= 

1.  Claiming  an  R.I.A.  designation 

2): 

No  proof  ever 
submitted 

File  closed  - 
no  action 

2  Claiming  R.I.A.  designation 

on  curriculum  vitae  after 
suspension  for  non-payment 
of  fees  (reported  by  R.I.A. 
where  accused  had  applied 
for  employment) 

No  further  comp¬ 
laint  received 
and  accused  did 
not  apply  for 
reinstatement 

No  action 
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(c)  Complaints  against  students  (n=8) : 


n 

Cheating  on  examinations 

4 

Attempting  to  procure  regis-  2 

tration  by  fraud  (submitting 
false  marks;  claiming  more 
credits  than  he  had) 

Using  designation  "R.I.A."  1 

on  business  cards 


Conviction  of  criminal  1 

offence  (break  and  enter) 


(all  pending) 

(student  dropped  out  of  program 
or  deleted  for  non-payment  of 
fees) 

(Error  was  that  of  employer- 
charges  dropped  -  student 
since  cancelled  out  of  program) 

(Would  have  to  satisfy  Council 
of  fulfillment  of  professional 
ethical  responsibilities  before 
being  registered  -  deleted  for 
non-payment  of  fees  in  interim) 


Source:  Notes  prepared  for  meeting  with  Professional 
Organizations  Committee  by  Society  of  Management  Accountants 
of  Ontario,  August,  1977.  The  Society  notes  that  "Some 
phone  calls  have  been  received  by  the  Executive  Director  but  were 
not  followed  up  by  complaints  in  writing.  These  have  involved 
non-members  almost  entirely.  No  recollection  of  any  incompetence 
of  members  alleged." 


TABLE  XVI  CHART  A  MATTERS  HANDLED  BY  PRACTICE  AND  ETHICS  COMMITTEE" OF  THE  ASSOCIATION  OF  PROFESSIONAL  ENGINEERS  OF  ONTARIO  IN  TWO  YEARS  PPPrcnjNG 

.  AUGUST,  1977 
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TABLE  XVII 
CHART  A 

A.P.E.O.  Disciplinary  Hearings 
January,  1970  -  July,  1976* 


Number  of  Hearings  14 
Number  of  Dismissals  3 
Number  of  Convictions  10 
Number  of  Decisions  Pending  1 


Types  of  Convictions  -  (Note:  More  than  one  conviction  may  be 

registered) 


Breach  of  Code  of  Ethics  5 

Incompetence  3 

Gross  Negligence  3 

Infamous,  Disgraceful  or  Improper  Conduct  in 

a  Professional  Respect  (i.e.  Unprofessional 
Conduct)  2 

Conviction  of  Serious  Criminal  Offence  1 

Obtaining  Registration  by  Misrepresentation  1 


Penalty  -  (More  than  one  penalty  may  be  imposed) 


Official  Reprimand  6 

Cancellation  of  Membership  and  Removal  of 

Name  from  Registrar  3 

Suspension  1 

Suspension  to  be  lifted  upon  writing  of  examin¬ 
ations  testing  competence  1 


Source:  Association  of  Professional  Engineers  of  Ontario 


APEO  FORMAL  DISCIPLINARY  HEARINGS  RELATED  TO  COMPETENCE 
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passed  2  specified 
examinations  and  oral 
examination  before  sub- 
Board  of  Board  of 
Examiners . 


January  29,  1975  Charge  against  2  accuseds  -  unsatisfactory  6 ( i )  No  gross  negligence  but 

design  and  supervision  of  construction  of  charge  of  incompetence  es- 

medium  apartment  building  -  poor  drawings  tablished  -  formal  reprimand 

failure  to  conduct  adequate  field  inspec-  ordered  and  fact  it  given 

tions,  failure  to  report  design  and  super-  to  be  recorded 
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TABLE  XVIII 


Complaints  Relating  to  Competence  by  Category  of  Incompetence  Alleged 
(A.P.E.O.  -  Staff  and  Practice  and  Ethics  Committee  August  1975-March  1978) 


Total  complaints  related  to  competence  33 


Negligent  design  18 

Negligent  supervision  17 

Undertaking  engagements  beyond  accused's 

competence  12 

Disregard  of  the  public  interest,  non- 
compliance  with  safety  standards, 
gross  negligence  in  design  and  supervision*  11 

58** 


These  cases  frequently  appear  to  involve  arrangements  for 
limited  service  by  the  engineer  in  return  for  modest  fees, 
and  may  often  be  as  easily  characterized  as  misconduct,  as 
incompetence . 

Some  complaints  were  classified  into  more  than  one  category. 
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TABLE  XIX 


Sources  of  Competence  Complaints  Received  by  A.P.E.O.  and  Considered  by 
Staff  and  Practice  and  Ethics  Committee,  August  1975  -  March  1978  (n=33) 


Other  Engineers  12 

A.P.E.O.  Staff  (including  reading 

newspaper  reports)  8 

Clients  (including  4  developers,  or 

development  companies)  6 

Government  agencies  (Building  department, 

Securities  Commission,  Ministries 

of  Labour  and  Agriculture)  6 

Other  (architect,  homeowners  association, 

unknown  source)  4 


36* 


Three  complaints  have  dual  sources:  two  cases  reported 
by  engineers  and  one  government  department  complaint  were  also 
noticed  by  A.P.E.O.  staff  on  their  own. 
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TABLE  XX  -  CHART  A 

O.A.A.  PROFESSIONAL  CONDUCT  COMMITTEE  COMPLAINTS,  1975 

(a)  Source  of  Complaints 
(Complainant) 

Client  4 

Architect  32 

Other  (Contractors'  Association,  Student 

Legal  Society)  2 

Total  Complaints  38 

(b)  Disposition  of  Complaints 

Resolved  in  Professional  Conduct  Committee  34 

Formal  Complaints  4 

Total  38 


Source:  Ontario  Association  of  Architects 
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TABLE  XX  -  CHART  B 


O.A.A.  PROFESSIONAL  CONDUCT  COMMITTEE  COMPLAINTS,  1976 


(a)  Source  of  Complaints 
(Complainants) 

Client  3 

Architect  9 

Other  6 

Total  Complaints  18 

(b)  Disposition  of  Complaints 

Resolved  in  Professional  Conduct  Committee  14 

Pending  in  Professional  Conduct  Committee  1 

Formal  Complaints  2* 

17 

Total 


Source:  Chart  D  of  Table  XX 


This  figure  includes  case  number  42  on  Chart  D  of  Table  XX.  A 
formal  complaint  was  recommended  but  was  not  pursued  when  the 
O.A.A.  lost  an  appeal  to  the  Divisional  Court  in  a  similar 
matter  (Case  15  on  Chart  D  Table  XX) . 
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TABLE  XX  -  CHART  C 

O.A.A.  PROFESSIONAL  CONDUCT  COMMITTEE  COMPLAINTS,  1977  (Jan.  -  April) 


(a)  Source  of  Complaints 
(Complainants) 

Clients  1 

Architects  7 

Other  - 

Total  Complaints  8 

(b)  Disposition  of  Complaints 

Resolved  in  Professional  Conduct  Committee  4 

Pending  in  Professional  Conduct  Committee  3 

Formal  Complaints  1 

Total  8 

Source:  Chart  D  of  Table  XX 
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TABLE  XXI 

FORMAL  COMPLAINTS  BEFORE  O.A.A.  REGISTRATION  BOARD  1971-1977 


Date  Case  No. 

1 


Nature  of  Complaint 
Present  Reg.  35 


Disposition 

Membership  cancelled 
December  13,  1973 


2  (2  accuseds) 
Dec.  16/74  3 

4. 

5 


6 

Oct.  10/75  7 


Noy.  18/75  8 

9 

10 

June  10/77  11  (2  accuseds) 


Present  Regs. 69,  Found  guilty  -  no  penalty 

38,  49  November,  1974 

Present  Reg.  35  Membership  cancelled, 

December,  1974. 


Misled  client  re  Dismissed,  March,  1975 

drawings  and  copyright 


Present  Reg.  35 


Present  Reg.  35 
Present  Reg.  35 


Present  Reg.  32(f) 
Present  Reg.  35 
Present  Reg.  35 


Sentence  October  10, 

1975  -  Membership  sus¬ 
pended  for  1  year  - 
being  appealed. 

Reprimanded  June,  1975 

Membership  suspended  1 
year  to  January  1977 
with  provision  that 
membership  may  be  re¬ 
stored  at  any  time  after 
30  January,  1976  upon 
production  of  evidence 
satisfactory  to  the  Board 
of  his  continuing  re¬ 
habilitation  from  alcoholism 

Membership  cancelled, 
December  10,  1975 

Membership  suspended  for 
3  months  -  being  appealed 

Guilty  -  no  penalty, 

April  23,  1976 


Present  Regs.  54  Guilty  of  2  breaches  of 

and  69  Reg.  54  -  no  penalty  - 

reasons  for  decision 
distributed  to  membership 
(See  notice  to  O.A.A. 
members  about  this  case 
reproduced  in  Appendix  VII . ) 


Working  Paper 
#11 


APPENDICES 

TO 

DISCIPLINE  AS  A  MEANS  OF  ASSURING  CONTINUING 
COMPETENCE  IN  THE  PROFESSIONS 


by 


Barry  J.  Reiter 
Faculty  of  Law 
University  of  Toronto 


Prepared  for 

The  Professional  Organizations  Committee 


1978 


' 


APPENDICES 


CONTENTS 


Page 

APPENDIX  I  -  LAW  (L.S.U.C.)  .  1 

The  Law  Society  Act,  R.S.O.  1970,  c.238,  and  Regulations 
(excerpts)  77777777 .  1 

Law  Society  of  Upper  Canada  Professional  Conduct 

Handbook  (excerpts) .  17 

Canadian  Bar  Association  Code  of  Professional 

Conduct  (excerpts) .  19 

Chapter  II  -  Competence  and  Quality  of  Service  .  22 

Chapter  III  -  Advising  Clients  .  25 

Chapter  XIV  -  Responsibility  to  the  Profession  Generally  ....  28 

APPENDIX  II  -  ACCOUNTING  -  I.C.A.O.  .  30 

The  Chartered  Accountants  Act,  R.S.O.  1937,  c.235  (excerpts)  ....  30 

I.C.A.O.  Rules  of  Professional  Conduct  (excerpts)  .  42 

I.C.A.O.  Council  Interpretations  (excerpts)  .  46 

APPENDIX  III  -  ACCOUNTING  -  P.A.C.  -  S.M.A.0 .  54 

Public  Accountancy  Act,  R.S.O.  1970,  c.373  (excerpts)  .  54 

Rules  of  Professional  Conduct  (P.A.C.)  .  57 

Society  of  Management  Accountants  of  Ontario,  Code  of 

Professional  Ethics  (excerpts)  .  59 

APPENDIX  IV  -  ACCOUNTING  -  C.G.A.A.0 .  67 

Certified  General  Accountants  Association  of  Ontario, 

Letters  Patent  and  By-Laws  (excerpts)  .  67 

C.G.A.A.0.  Code  of  Professional  Conduct  .  70 

APPENDIX  V  -  ENGINEERS  -  A.P.E.0 .  76 

The  Professional  Engineers  Act,  R.S.O.  1970,  c.366  as 

amended  by  S.O.  1972,  c.45  (excerpts)  .  76 

Association  of  Professional  Engineers,  By-Laws,  Regulations 

and  Code  of  Ethics  (excerpts)  .  83 


Page 


APPENDIX  VI  -  ARCHITECTURE  -  O.A.A .  86 

The  Architects  Act,  R.S.O.  1970,  c.27  (excerpts)  .  86 

Ontario  Association  of  Architects,  By-Laws  (excerpts)  .  88 

Ontario  Association  of  Architects,  Regulations  of  the 
Registration  Board  (excerpts)  .  89 

Proposed  New  Architects  Act  (excerpts)  .  91 

Ontario  Association  of  Architects,  Proposed  New 

Regulations  (excerpts)  .  104 

APPENDIX  VII  -  SPECIMEN  MEMORANDUM  TO  O.A.A.  MEMBERSHIP  .  106 


APPENDIX  VIII  -  INTERIM  REPORTS  OF  COLLEGE  PHYSICIANS  AND 

SURGEONS  OF  ONTARIO  (excerpts)  .  113 

Interim  Report,  February,  1977  (excerpts)  .  113 

Interim  Report,  February,  1978  (excerpts)  .  124 

APPENDIX  IX  -  REPORTS  OF  THE  LAY  OBSERVER  -  U.K .  143 

First  Annual  Report  of  the  Lay  Observer  under  Section  45 

of  The  Solicitors  Act  1971  .  143 

Second  Annual  Report  of  the  Lay  Observer  under  Section  45 

of  The  Solicitors  Act  1974  .  152 


1 


APPENDIX  I  -  LAW 


The  Law  Society  Act 
R.S.O.  1970,  c.  238 
and  Regulations  (excerpts) 

I)  SCMM.INh 

(1)  No  disc  i|>lmar\  ac  lion  under  sec  tion  34.  35.  37  or 
38  shall  he  taken  unless, 

(a)  a  complaint  under  oath  his  been  tiled  in  the  other 
of  the  Secretary  and  a  co|  v  thereof  has  been  served 
on  the  pei son  whose  conduct  is  being  investigated; 

( b )  the1  person  whose  conduct  is  being  investigated  has 
been  served  with  a  notice  of  the  tine  and  place  of 
the  hearing  ,  and 

(r)  a  committee  of  Convocation  ha>  heard  evidence  >f 
or  on  behalf  of  the  complainant  and,  if  the  persons 
whose  conduct  is  being  investigated  appears  at  the 
hearing  and  so  recpiests.  has  heard  his  evidence  and 
any  evidence  on  his  behalf  and  has  reached  the 
decision  t  hat  he  is  guilty 

(2)  Anv  person  presiding  at  a  hearing  mav  adminicle  r  oat  is 
to  wit  nesses  and  reap  lire-  t  hem  to  give  evidence  undo  oath 

(3)  It  the  person  whose  i  or:du-  t  is  being  investigated  la  Is 
to  appear  in  answer  to  the  not  He  at  the-  time  and  p!a  e 
appointed,  the  hearing  mav  be  conducted  in  his  abseric  < 

(4)  Hearings  shall  be  held  in  camera,  but  if  the  person  whose 
conduct  is  being  investigated  requests  otherwise  bv  a  notic  e  in 
w  riting  delivered  to  t  h<-  Secretary  before’  the  da  v  rv  d  for  t  ie 
hearing,  the  committee  may  conduct  the  hearing  in  public  or 
otherwise  as  it  considers  proper. 

(5)  A  hearing  may  be  adjourned  at  any  time*  and  from  time’ 
to  time 

(fc|  A  person  whose  conelm  t  is  being  investigated,  if  present 
in  pei  son  at  the  hearing,  ha>  the  right  to  be  represented  bv 
■  i  >u  use  I ,  to  adduce  evidence  and  to  make-  submissions,  and  anv 
ci<  h  pei  sc  m  may  be  c  ompcllc  cl  to  a 1 1 c  ml  and  give-  evidence-  in 
the  manne  r  provided  in  subsection  10,  but  such  person  shall 
he  advised  of  his  right  to  object  to  answer  any  question 
nuclei  section  0  of  The  Evitemr  Ait  and  section  5  of  the 
(  (i  tiit  it  a  Evidence  A  it. 

(7)  At  a  hearing,  the  complainant  and  the  person  whose 
conduc  t  is  being  investigated  have  the  right  to  examine  the 
witnesses  c  alled  by  them  respect ivclv  ami  to  cross  examine- 
the  w  it  nesses  opposed  in  interest .  m<  hiding  the-  deponent  of  an 
affidavit  or  a  statutory  declaration  submitted  in  evidence-. 

(8)  The  oral  evidence  submitted  at  a  hearing  shall  be  taken 
clown  in  writing  or  by  any  other  method  authorized  by  The 
Evidence  A  i  t. 
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(d)  The  rulrs  of  evidence  applicable  iri  civil  proceedings  arc 
applicable  at  a  hearing  except  dial  an  affidavit  or  statutory 
declaration  of  any  person  is  admissible  in  evidence  as  pnnni 
Jut.  ic  proof  of  the  statements  made  therein 

(10)  The  Treasurer,  the  chairman  or  a  vice-chairman  of  a 
committee  of  Convocation,  or  the  Secretary  may.  and  the 
See  retar  v  upon  application  o  1  a  pc  r  sor .  wnosc  i  ifiaiue  i  s  l  #.  in  it 
investigated  shall,  issue  a  summons  in  the  presi  ribed  torm 
commanding  the  attendance  and  examination  of  any  person  a- 
a  witness,  and  t lie  production  of  any  document  or  thing, 
the  production  of  which  could  be  comptlled  at  tile  ii.al  of 
an  action,  before  the  committee  at  the  time  and  place 
mentioned  in  the  summons  and  stating  that  failure  to  obey 
the  summons  will  rentier  the  person  liable  to  imprisonment 
on  an  application  to  the  Supreme  Court,  lint  the  person  whose 
attendance  is  required  is  entitled  to  tire  like  conduct  money 
and  payment  for  expenses  and  loss  of  time  as  upon  attendance 
as  a  witness  at  a  trial  in  the  Supreme  Court. 

(11)  If  any  person, 

(a)  on  being  duly  summoned  to  appear  as  a  witness 
makes  default  in  .it  lending  ,  oi 

(b)  being  in  attendance  as  a  witness  refuses  to  take  an 
oath  legally  required  to  be  taken,  or  to  produce 
any  document  or  thing  in  his  jxrwer  or  control 
legally  required  to  be  produced  by  him,  or  to  answer 
any  question  whic  h  he  is  legally  required  to  answer; 

OI 

(i )  does  any  other  thing  which  would,  if  the  committee 
had  been  a  court  of  law  having  power  to  commit  h  r 
c  on  t  e  ii  i  pt ,  have  In  in  contempt  of  that  coni' 

the  pel  on  piesidmg  at  the  hearing  may  certify  the  offence 
oi  that  pei son  under  his  hand  to  the  Supreme  <  mill  and 
1 1  ic  i  uni  I  may  thereupon  inquire  into  the  alleged  offer'- e 
and  a  I  tei  hearing  any  witnesses  who  may  be  produced  against 
oi  on  behalf  of  the  person  charged  with  the  offence,  and  alter 
healing  any  submissions  that  may  be  offered  in  defence-, 
punish  or  take  steps  for  the  punishment  of  that  person  \i\ 
the  like  manner  as  if  he  had  been  guilty  of  contempt  of  c  otirt 

(12)  The  dec  ision  taken  after  a  hearing  shall  be-  in  writing 
and  shall  contain  or  be  accompanied  by  the  reason'  for  the 
decision  m  which  are  set  out  the  findings  of  lac  t  and  the- 
coiiilusions  of  law,  if  any,  based  thereon,  and  a  copy  of  the 
decision  and  the-  reasons  therefor,  together  with  a  notice-  to 
the  person  w hose  i  undue  t  i-  being  investigated  of  hi  t-;;!'1  of 
appeal,  shall  be  served  upon  him  within  thirty  days  after  the 
date  of  the  decision. 

(Id)  Any  document  required  to  be  served  under  tins  Act 
upon  a  person  whose  conduct  is  being  investigated  shall  be 
served  personally  upon  him  or  by  mailing  a  copy  thereot  in  a 
registered  letter  addressed  to  him  at  his  last  known  residence 
or  office  address  as  shown  by  the  records  of  the  Society, 
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and  service  shall  he  effected  not  less  than  ten  days  before 
the  date  of  the  hearing  or  the  event  or  thing  required  to  he 
done,  as  tin1  case  may  be,  and  proof  by  affidavit  of  the  service  is 
sullnient.  K.S  ( )  1  *>70.  c.  23X.  s  (3 

:I4.  If  a  member  is  found  guilty  of  professional  misconduct 
or  of  conduct  unbecoming  a  barrister  and  solicitor  after  due 
investigation  by  a  committee  ol  Convocation.  Convocation 
may  by  order  cancel  his  membership  in  the  Society  by  dis¬ 
barring  him  as  a  barrister  and  striking  his  name  of:  the  roll 
of  solicitors  or  may  by  order  suspend  his  rights  and  privi¬ 
leges  as  a  member  for  a  period  to  be  named  or  may  by  order 
reprimand  him  or  may  by  order  make  such  other  disposition 
as  it  considers  proper  in  the  circumstances,  R.S.O.  1970. 
c  238.  s  34. 

lift.  If  a  member  has  been  found  pursuant  to  am  Act  to 
be  mentally  incompetent  or  mentally  ill,  or  has  been  found 
after  du«-  inquiry  by  a  committee  of  Convocation  incapable  ot 
pt  i<  Using  law  as  a  barrister  and  solicitor  by  reason  of  age, 
j.l.\-n.d  oi  mental  illness  including  addiction  to  alcohol  or 
ili  ii,  oi  any  other  c  ause,  Convoc  ation  may  by  order  limit 

. pi  ml  his  rights  and  privileges  as  a  member  for  such 

lime  and  on  suc  h  terms  as  it  considers  projier  in  the1  cir- 
■  uni  lames  R.S.O.  1970,  c  238,  s  3.S 


.'17.  If  a  committee  of  Convocation  finds  that  a  member  has 
been  guilty  of  professional  misconduct  or  conduct  unbecoming 
a  banister  and  solicitor  which  in  its  opinion  does  not  warrant 
disbarment,  suspension  or  reprimand  in  Convocation,  the 
commit te  may  by  order  reprimand  him  R.S.O  1970,  e.  238, 
s.  37. 


UK.  If  a  student  member  is  found  after  due  inquiry  by  a 
committee  of  Convocation  guilty  of  conduct  unbecoming  a 
student  member,  the  committee  may  by  order  reprimand  him 
or  Convocation  may  by  order  cancel  his  student  membership 
or  may  by  order  suspend  his  rights  and  privileges  as  a  student 
member  for  a  period  to  be-  named  or  may  by  order  reprimand 
him  or  may  by  order  make  such  other  disposition  as  it 
considers  proper  in  the  circumstances.  R.S.O.  1970,  c  238, 
s.  38. 

.‘{J). — (1)  Any  member  who  has  been  found  guilty  under 
section  37  or  any  student  member  who  has  been  found 
guilty  under  section  38  and,  in  either  case,  has  bten  ordered 
to  be-  reprimanded  in  committee,  may  appeal  from  the  order 
of  reprimand  to  Convocation  within  fifteen  days  from  the  day 
upon  which  he  is  served  with  the  order  of  the  committee. 

(2)  An  appeal  under  this  section  shall  lie  by  motion,  notice 
of  which  shall  lx*  served  ujxin  the  Secretary,  and  the  record 
shall  (  (insist  of  a  copy  of  the  proceedings  before  the  committee, 
the  evidence  taken,  the  committee's  report  and  all  decisions, 
findings  and  orders  of  the  committee  in  t  he  matter 

(3)  Upon  the  hearing  of  an  appeal  under  this  section, 
((invocation  may  vary  the  punishment  imposed  by  the 
committee  or  may  refer  the  matter  or  any  part  thereof  back 
to  a  committee  with  such  directions  as  it  considers  proper 
or  may  make  such  order  as  it  considers  proper  in  the  circum¬ 
stances. 
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ill  No  hcni  hei  who  sat  on  the  committee  of  Convocation 
*1.  n  tin  oi i In  uppiulcd  from  was  made  shall  lake  any 
|  .ii  in  tin-  healing  of  the  appeal  in  C  onvocation. 

i'i|  Subject  to  section  44,  the  decision  of  Convocation  under 

11.1  ii  lion  is  final  and  not  subject  to  anv  further  appeal 
KM)  1070,  c.  248,  s.  40. 

40.  A  person  whose  membership  or  student  membership 

11.1  .  been  cancelled  or  whose  rights  and  privileges  as  a  member 
in  s| iii lent  member  have  been  suspended  or  who  lias  b  on 
n  pi  mi. iiideil  may  be  ordered  to  pav  the  expense,  oi  part  of 
die  expense,  incurred  by  the  Society  in  the  investigation  or 
In. King  of  any  complain!  in  icspei  t  oi  wlm.ii  h>  lias  been 
Iniiinl  guilty.  K  SO.  1070,  c.  248.  s  40 

41.  Where  it  appears  that  disciplinary  proceedings  agai  1st 
a  member  or  student  member  were  unwarranted,  Convocat  on 
may  order  that  such  costs  as  it  considers  just  be  paid  by  i  he 
Si m  iety  to  the  member  or  student  member  whose  conduct  v:as 
the  subject  of  the  proceedings.  R.S.O  1070,  c.  248,  s.  11 
•00 

4U.  (1)  Where  a  member  or  former  memls-r  dies,  dis 

appears  or  leaves  Ontaiio  or  a  person’s  meiiibeiship  in  the 
Society  is  camelled  or  his  rights  and  privileges  as  a  member 
are  suspended  and.  in  any  such  event,  his  pram  ice  is  neglected 
to  the  prejudice  ol  any  person  or  no  provision  has  been 
made  for  the  protection  of  his  clients'  interests,  a  judge  of 
the  Supreme  Court  may,  upon  an  ex  parte  application  by  the 
Society,  by  order  appoint  a  person  as  trustee,  with  or  without 
bond,  to  take  possession  of  any  property  iri  the  possession 
of  or  under  the  contra!  of  sutli  nninbei  or  Joi.nei  mcinl-ei 
for  the  purpose  of  preserving,  carrying  on  or  winding  up 
the  practice  of  such  member  or  former  member. 

I.'i  A  pel  son  appointed  under  subsection  !  shall,  in  respect 
•  •i  ,i 1 1 \  mist  projierty  c  t  such  member  or  former  member,  be 
lie  1 1 iistee  thereof,  and  he  sha  I  in  respect  thereof  take  the 

1 .1  i<  <  ol  the  personal  representative,  committee  or  other  rep- 
H  «  niative,  ii  any,  of  such  member  or  former  member. 

I  b  Any  person  may  apply  to  a  judge  of  the  Supreme 
I  mu t  for  an  order  varying  or  discharging  any  order  made' 
iiiuli'i  subsection  1 

(I)  The  judge  may  in  any  order  under  this  section  make 
pmvisiDti  for  the  remuneration,  disbursements  and  indemnifi- 
i  at  mu  of  the  trustee  out  of  such  moneys  or  otherw  ise  as  the 
judge  may  specify.  R.S.O.  1970,  c.  248,  s.  44. 

44.  (1)  Any  person  dissatisfied  with  a  decision  of  Con¬ 

volution  made  under  section  40,  42  or  4b,  or  any  jHTson 
against  whom  an  order  has  been  made  under  sci  turn  44,  45 
in  Ah,  or  any  person  against  whom  an  order,  other  than  an 
older  of  reprimand  in  committee,  has  been  made  under  section 
48,  or  any  person  whose  punishment  ha  boon  ord  red  to  be 
ini  leased  under  subsection  4  of  section  49  may  appeal  from 
the  decision  or  order  to  the  Court  of  Appeal  within  fifteen 
days  from  the  day  upon  which  he  is  served  with  the  decision 
or  order. 
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(2)  I'pon  the  request  of  any  person  desiring  to  appeal  and 
upon  payment  of  the  cost  thereof  the  Secretary  shall  furnish 
sii<  h  person  with  a  certified  copy  of  all  proceedings,  evidence, 
reports,  orders  and  papers  received  as  eviden*  e  in  Convex  at  ion 
and  any  committee  thereof  in  dealing  with  and  disposing  of  the 
matter  complained  of 

(4)  If  the  appellant  fails  to  pay  the  cost  of  the  certified 
copy  and  the  cost  of  such  additional  copies  of  the  evidence  as 
may  he  reasonably  required  for  the  purposes  of  the  appeal 
within  fifteen  da  vs  after  written  demand  f-n-*-  •  »  c-  :  iury. 
the  appeal  shall  he  deemed  to  he  abandoned. 

(4)  An  appeal  under  this  section  shall  he  by  motion,  notice 
of  which  shall  be  served  upon  the  Secretary,  and  the  reccrd 
shall  consist  of  a  eopv.  certified  bv  the  Secretary,  of  the 
proceedings  before  (  (invocation  or  any  committee  thereof, 
the  evidence  taken,  the  report  of  Convocation  or  any  com¬ 
mittee  thereof  and  all  decisions,  findings  and  orders  of 
Convocation  or  any  *  ommittee  thereof  in  the  matter. 

(5)  Except  as  otherwise  provided.  appeals  under  this  section 
shall  he  in  accordance  with  the  prac  tice  in  appeals  from  the 
decision  or  order  of  a  judge  ol  the  Supreme  Court 

Hi)  I'pon  the  hearing  of  an  ippea!  under  this  s.  twn  the 
i«>ml  ol  Appeal  may  make  such  order  as  the  court  coiisidcis 
piopii  or  may  refer  the  matter  or  any  part  thereof  hac  k  to 
(  envoi  .it ion  with  such  directions  as  the  court  considers  proper 

( 7 J  Ilie  Court  of  Appeal  may  make  such  order  as  to  the 
i  Oils  of  the  appeal  as  the  court  considers  proper  K  SO 
I '<70,  c.  248.  s.  44. 


15.  (I)  W  hen  a  |  »eis< in's  membership  or  student  nieinbi  r 

- 1 1 1 p  is  camelled,  all  his  lights  and  privileges  ioeiul  <  r 

oi  student  member,  as  the  case  may  be.  cease,  or,  wlno  a 
pei son's  membership  or  student  membership  is  suspended,  (he 
member  or  student  member  shall,  during  the  period  of  suspen¬ 
sion,  possess  no  rights  or  privileges  as  a  member  m  stml,  i,t 
member 


(2)  Where  an  appeal  under  section  44  is  pending,  the 
decision  or  order  appealed  against  shall  not  thereby  be  staved, 
but  an  application  may  be  made  to  a  judge  of  the  Court 
of  Appeal  for  a  stay  of  the  decision  or  order  pending  the 
disposition  of  the  appeal,  and  the  judge  may  dispose  of  the 
application  as  he  considers  proper  and  in  so  doing  he  may 
impose  such  terms  and  conditions  as  he  considers  appropriate. 
K  S  O  1  (>7(),  c.  248.  s.  45 

4d.  W  here  a  person's  membership  or  student  meiubeistnp 
is  cancelled,  he  may  apply  to  be  readmitted,  and  Convex  at  ion, 
alter  due  inquiry  by  a  committee  thereof,  may  readmit  him 
as  a  member  or  student  member,  as  the  ease  may  b-.  R  5  (> 

1  ‘>70,  c.  248.  s.  46 
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4H.  I’pon  the  readmission  of  a  person  as  a  number  or 
student  member  or  upon  the  termination  of  the  su-pension 
of  the  rights  and  privileges  of  a  member  or  student  membci 
or  upon  the  reprimand  of  a  member  or  student  member, 
Convocation  or  a  committee  thereof  may  impose  upon  him 
sin  h  terms  and  conditions  as  it  considers  proper  K.SO. 

I‘>70.c.  2d8,  s.  48. 


4  b 


Van  i  ol  admission  to  membership  and  of  any  cancella- 
,  ,,  ,,  |„  ||siou,  resignation,  readmissi.  n  or  other  change  in 

. ,,,!„  |  s  status  in  the  Society  shall  be  given  forthwith  f>y 

s,ll|t.|.liv  to  the  Registrar  of  the  Supreme  (  ourt  who 
I.  .11  keep  a  record  thereof. 


K.SO  r>7().  C.  2d8, 


4<> 


<  OMI’I-  NSAT  ION  H'M) 


51.  (1)  The  Society  shall  continue  to  maintain  the  fund 

known  as  "the  Compensation  Fund  '  and  shall  continue  to 
hold  it  in  trust  for  the  purposes  of  this  section. 

(2)  The  Compensation  Fund  shall  be  made  up  of. 

(a)  all  moneys  paid  by  members  of  the  Society  under 
subsection  d ; 

(h)  all  moneys  earned  from  the  it  vestment  of  moneys 
in  the  Fund ; 

(t )  all  moneys  recovered  u  ider  subsection  7 ;  and 
(d)  all  moneys  contributed  by  any  person. 


(d)  Fvery  member,  othei  than  those  of  .lass  exempted 
l>v  the  rules,  shall  pa\  !o  the  So.  let \  tol  the  toinpensatloll 
Final  such  sum  as  is  pres,  ribed  from  time  to  time  b\  the  rules 

(4)  The  Society  may  insure  with  any  insurer  licensed  to 
carry  on  business  in  Ontario  for  such  purposes  and  on  such 
terms  as  Convocation  considers  expedient  it  relation  to  the 
Compensation  Fund,  and,  in  such  event,  tla*  moneys  in  the 
Fund  may  be  used  for  the  payment  of  premiums 

(5)  Convocation  in  its  absolute  discretion  may  make  grants 
from  the  Compensation  Fund  in  order  to  relieve  or  mitigate 
loss  sustained  by  any  person  in  consequen.  e  of  dishorn  sty 
on  the  part  of  any  member  in  connection  with  such  member's 
law  practice  or  in  conn*1,  tion  with  any  trust  >f  wl  :<  h  h.  was 
or  is  a  trustee,  notwithstanding  that  after  the  commission 
of  the  act  of  dishonesty  he  may  have  died  or  ceased  to 
administer  his  affairs  or  to  be  a  member. 


((>)  No  grant  shall  be  made  out  of  the  Compete. ition  Fund 
unless  notice  in  writing  of  the  loss  is  received  I  y  the  Secretary 
within  six  months  after  the  loss  came  to  the  knowledge  of 
the  person  suffering  the  loss  or  within  such  further  time, 
not  exceeding  eighteen  months,  as  in  any  case  may  lx-  allowed 
by  Convocation. 
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(7)  If  a  grant  is  made  under  this  section,  the  Society  is 
subrogated  to  the  amount  of  the  grant  to  any  right-*  or 
remedies  to  which  the  person  receiving  the  grant  was  entitled 
on  account  of  the  loss  in  respect  of  which  the  grant  was  made 
against  the  dishonest  member  or  any  other  person,  or.  in  the 
event  of  the  death  or  insolvency  or  other  disability  of  such 
member  or  other  person,  against  his  personal  representative  or 
other  person  administering  his  estate. 

(8)  A  person  to  whom  a  grant  is  made  unci'  r  this  sec  tion, 
or,  in  the  cwetit  ol  Ins  death  oi  insolvent  \  oi  other  disability  , 
his  pejsonal  representative  oi  other  peisun  administering  his 
estate,  has  no  right  to  receive  anything  from  the  dishonest 
member  or  Ills  estate  in  respect  of  the  loss  m  respect  of 
which  the  grant  was  made  until  the  Society  has  been  reim¬ 
bursed  the  full  amount  of  the  grant. 

(9)  Where  a  grant  has  been  made  under  this  section  and  t h :* 
dishonest  member  has  been  declared  a  bankrupt,  the  Soc  iety 
is  entitled  to  prove-  again  t  tlu-  bankrupt  s  estate-  for  the 
full  amount  of  the  claim  cl  the-  pc- -son  to  whom  the  grant, 
was  made  and  to  rece  ive  al  dividends  on  such  amount  until 
the  So<  iety  has  been  reimbursed  the  lull  amount  of  the  grant 

MO)  <  on  voc  at  ion  may  d-  !-  gate  any  . ,f  the  p<-u-  t  .  nf,-. , .  ,) 
"I'"11  0  by  this  section  to  a  committee  of  Convocation  and, 
v\ 1 1 < ■  1 1 1 c •  r  or  not  ((invocation  has  made  any  such  delegation, 
it  may  appoint  any  member  as  a  ichuc  and  delegate  to  him 
■"IV  ol  the  powers  conferred  upon  it  by  this  sec  tion  that  are 
not  delegated  to  a  committee 

(11)  Where  Convocation  has  delegated  any  of  it--  poweis 
under  this  sec  tion  to  a  committee  or  to  a  referee,  the  o  mmittee 
or  releree,  as  the  ease  may  be-,  shall  report  as  required  to 
Convocation,  but  where  there  is  a  delegation  to  both  a  com 
imttre  and  a  referee,  the-  icfeiee  shall  report  as  required  to 
the  committee. 

(12)  I  here  may  be  paid  out  of  the-  (  ompeiisation  bund 
tlx-  costs  of  its  administration,  including  tlu-  costs  ot 
investigations  and  hearings  and  all  other  costs,  salaries,  and 
expenses  necessarily  incidental  to  the  administration  ot  the 
Fund  R  S  O.  1970.  c.  238,  s.  51. 

#  #  # 

The  Society  may  make  arrangements  for  its  mem  lie  rs 
respec  ting  indemnity  for  professional  liability  and  respecting 
tin  payment  and  remission  of  premiums  in  connec  tion  there- 
w  1 1 1  *  an<1  prescribing  levies  to  be  paid  by  members  or  any  cla-.s 
thereof  and  exempting  members  oi  any  class  thereof  from  all 
or  any  part  of  any  suc  h  levy.  R  SO.  1970,  c.  238,  s.  53 

RULES 

54.  (1)  Subject  to  section  55.  Convocation  may  make- 

rules  relating  to  tlu-  affairs  of  the  Society  and.  without 
limiting  the  generality  of  the  foregoing, 

1  providing  procedures  for  the  making,  amendment 
and  revoc  ation  of  the  rules; 
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2  |)H-s(  ribing  the  seal  and  the  coat  of  arms  of  the 
Soi  let y  , 

d  providing  for  the  execution  of  documents  by  the 
Society ; 

4.  respecting  the  borrowing  of  money  and  the  giving 
of  security  therefor; 

5  fixing  the  financial  year  ol  tiie  Society  and  providing 
for  the  audit  of  the  accounts  and  transactions  of  the 
Society ; 


(>  pmviding  lot  tin  time  and  manner  of  and  the 
methods  and  procedures  tor  the  election  of  bem  hers; 

7  providing  pnxedme*  for  the  election  of  the  1  rea- 
siirer,  the  tilling  of  a  vacancy  in  the  office  of 
Treasurer,  the  appointment  of  an  acting  Treasurer 
to  ai  t  in  the  Treasurer  s  absence  or  inability  to  act, 
and  prescribing  the  Treasurer's  duties ; 

8.  providing  for  the  appointment  of  and  prescribing  the 
duties  of  the  Secretary,  one  or  more  deputy  secreta¬ 
ries  and  assistant  secretaries  and  such  other  officer* 
as  are  conside  red  appropriate ; 


d  re-spet  ting  ('(invocation  . 

10.  providing  for  the  establishment ,  composition,  jut  lsdn  - 
tion  and  operation  of  standing  and  other  committees 
and  delegating  to  any  committee'  such  of  the  powers 
and  duties  of  Convocation  as  may  be  considered 
expedient ; 

11.  governing  honorary  benchers,  ex  officio  benchers  and 
honorary  members  and  prescribing  their  rights  and 
privileges ; 

12.  governing  members,  life  members  and  student  mem- 
be'rs,  and  prescribing  the'ir  rights  and  privileges; 

Id.  prescribing  fees  and  levies  for  members  and  student 
member  or  any  class  of  either  of  them,  and  providing 
for  the  payment  and  remission  thereof  and  exempting 
any  class  of  either  of  them  from  all  or  any  part  of  such 
fees  or  levies ; 

14.  respecting  the  Compensation  Fund  and  prescribing 
the  amount  of  the  levy  to  be  paid  to  the  Society 
for  the  Fund  and  exempting  any  class  of  members 
from  all  or  any  part  of  such  levy  ; 

15.  prescribing  oaths  for  members  and  student  members; 

16.  providing  for  the  payment  to  the  Society  by  any 
member  of  the  cost  of  any  investigation  or  audit 
of  his  books,  records,  accounts  and  transactions; 

17.  providing  for  and  governing  meetings  of  members  ot 
representatives  of  members ; 
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18  prescribing  procedures  for  the  call  to  th>*  bar  of 

barristers  and  the  admission  and  enrolment  of 

solicitors ; 

19  defining  and  governing  the  employment  of  student 
members  while  under  articles; 

20  providing  and  governing  bursaries,  scholarships, 

medals  and  prizes ; 

21  providing  for  and  governing  extension  course's, 

continuing  legal  education,  and  legal  research; 

22  governing  degrees  in  law; 

23  providing  for  and  governing  libraries; 

24  providing  for  the  occasional  appearance  as  counsel  in 
the  courts  of  Ontario  and  before  provincial  judges, 
with  the  consent  of  the  Treasurer  and  of  the  court  or 
judge,  of  members  of  the  legal  profession  from  out¬ 
side  Ontario ; 

25  providing  for  the  establishment,  maintenance  and 
administration  of  a  benevolent  fund  for  memlrers 
and  the  dependants  of  deceased  members; 

26.  prescribing  forms  and  providing  for  their  use,  except 
the  form  of  summons  referred  to  in  subsection  10  of 
section  33. 

(2)  The  rules  made  under  subsection  1  shall  Ih- intcrpicted  u> 
if  they  formed  part  of  this  Act.  K  SO.  1970,  c.  2.18.  -  54  (1 . 2) 

(.1)  A  copy  of  the  rules  made  under  subsection  1 .  as  amen  led 
from  time  to  time. 

(a)  shall  be  filed  in  the  office  of  the  Attorney  (iene-al; 
and 

(b)  shall  be  available  for  public  inspection  in  the  office 
of  the  Secretary.  R.S.O.  1970,  c.  238,  >.  54  5), 
1972,  c.  1.  s.  9  (7). 


Kl  c.l  I  At  loss 


Subject  to  the  approval  of  the*  Lieutenant  (iovcinor  in 
Council,  Convocation  may  make  regulations  resecting  anv 
matter  that  is  outside  the-  scop  of  the  rule  making  powers 
specified  in  section  54  and,  without  limiting  the  genera  itv 
of  the  foregoing, 

1.  respec  ting  aii\  tn.it'ei  am  idur\  to  im  p.uvlsions 
of  this  Act  with  regard  to  t lit*  admission,  conduct 
and  discipline  of  members  and  student  members  and 
the  suspension  and  restoration  of  their  rights  and  pri- 
vileges,  the-  cancellation  of  membership  and  student 
memberships  the  resignation  of  members,  and  the 
readmission  of  former  members  and  student  members ; 
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2.  requiring  and  prescribing  the  books,  records  ;  nd 
accounts  to  I*  kept  by  members  and  providing 
for  tii<-  exemption  from  such  requirements  of  any 
class  of  members , 

3.  requiring  and  providing  for  the  examination  or  audit 

of  mt  mbeis'  books,  leiords,  accounts  aiul  ttailsac- 
tions  and  the  filing  with  the  Societv  of  reports  with 
rc-spect  thereto , 

4  authorizing  and  providing  for  the  pivpaiution, 
publication  and  distribution  of  a  code  of  professional 
conduct  and  ethics. 

.S.  respecting  the  reporting  and  publication  of  the 
decisions  of  the  courts ; 

().  defining  and  governing  the  employment  of  barristers 
and  solicitors  clerks ; 

7.  respecting  legal  education,  including  the  Bur  Admis¬ 
sion  Course ; 

X  providing  for  the  establishment,  operation  and  dis 
solution  ol  county  and  district  law  asso<  lat ions  and 
respecting  grants  and  loans  to  such  associations, 

9.  prescribing  the  form  of  the  summons  referred  to  in 
subsection  10  of  section  33.  R  S  O.  1070,  c.  238,  s.  55. 


Regulations  12,  13,  14,  15,  16,  17,  19,  22  and  23. 

I)IS(  11*1. INK 

IN  1  I  Kl’KI.  1  A  1  ION 

12.  In  this  section  and  in  sect  ions  13  and  14. 

(a)  "chairman"  means  the  chairman  of  the  Committee  . 

(. b )  "Committee"  means  the  Discipline  Committee ; 

(c)  "vice-chairman"  nit„ii,.  tin.  vue-thaiim.;:  >  f  the  Committee 


INVESTIGATION  AND  HEARING  OF  COMPLAINTS 

13.  (1)  Where  information  comes  to  the  notice  of  the  Society  that 

indicates  that  a  member  may  have  been  guilty  of  professional  misconduct 
or  of  <  onduct  unbecoming  a  barrister  and  solicitor,  the  Secretary 
shall  make  such  preliminary  investigation  of  the  matter  as  he  considers 
proper,  and  where  in  his  opinion  there  are  reasonable  grounds  for  so 
doing,  he  shall  refer  the  matter  promptly  to  the  Committee  or  the 
chairman  or  vice-chairman  for  further  directions. 
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(2)  Subject  to  the  directions  of  the  Committee  or  the  chairman  or 
vice-chairman,  the  Sc  c  retary  shall, 

(a)  prepare  and  complete  or  cause  to  be  completed  under  oath  a 
complaint  and  rile  it  in  the  office  oi  the  Secretary; 

(h)  serve  upon  the  member  whose  conduct  is  being  investigated  a 
copy  of  the  complaint,  a  notice  of  the  time  and  place  of  the 
hearing  and  a  summons  requiring  him  to  attend  thereat  ;  and 

(c)  make  all  necessary  arrangements  for  the  conduct  of  tb”  hear¬ 
ing,  including  as  appropriate,  the  appointment  of  counsel  for 
the  Society,  the  arrangements  for  oral  evidence  to  be  takt  n 
down  in  writing,  the  issue  of  summonses  to  witnesses,  the 
production  of  documents  and  things,  and  the  notification  to  all 
members  of  the  Committee  of  the  time  and  place  of  the  hearing. 


(d)  Subject  to  subsection  4,  a  quorum  of  the  Committee  is  three 
Members  of  the  Committee  who  are  not  <  x  off  no  benchers 


(1)  A  quorum  of  the  Committee  for  the  granting  of  an  uncontested 
adjournment  is  one  member  of  the  Committee  who  is  not  an  r\  offmo 
hem  her. 


(5)  The  Committee  may  amend  a  complaint,  but  where  in  the  opinion 
ol  the  Committee  the  member  may  be  prejudiced  by  the  amendment, 
the  Committee  shall  adjourn  the  hearing  of  the  complaint  as  amend* d 
to  a  later  date. 


(M  Where  at  the  conclusion  of  the  hearing  of  a  complaint  or  amended 
complaint  against  a  member,  such  complaint  or  amended  complaint 
Iko  been  established  to  tin*  satisfaction  of  the  Committee  and  the 
Committee  has  not  by  order  reprimanded  him,  the  Committee  shall 
report  in  writing  to  Convocation  setting  forth  a  summary  of  the  evidence 
at  the  hearing,  its  findings  ol  fact  and  conclusions  ol  law.  it  any, 
based  thereon  and  its  recommendations  as  to  the  action  to  be  taken  by 
Convocation  on  the  complaint. 


(7)  The  Sec  retary  shall, 

[a)  prepare  the  report  referred  to  in  subsection  6  for  approval  by 

the  Committee,  and  the  Committee's  appn>\  .d  si. a!!  L  .  \  1- fenced 

by  the  signature  thereto  of  the  member  of  the  Committee  who 
presided  at  the  hearing  or  in  his  absence  by  another  member  of  the 
Committee  who  was  present  at  the  hearing  ;  and 

(b)  serve  upon  the  member  whose  conduct  is  being  investigated  ,i 
copy  of  the  report  as  so  approved,  a  notice  ot  the  time  and 
place  of  the  Convocation  that  will  consider  the  report,  a  summons 
requiring  him  to  attend  thereat  and  a  notice  substantially  as 
follows : 

"If  you  intend  to  dispute  any  statement  of  fact  or  finding 
of  fact  contained  in  the-  attached  report  of  the  Discipline 
(  ommittee  at  the  time-  of  its  consideration  by  Convocation, 
you  are  required  to  file  with  the  Secretary  not  later  than  the 
day  preceding  Convocation  a  written  statement  setting  forth 
any  such  statement  of  fact  or  finding  of  fact  that  you  intend 
to  dispute." 
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INVITATIONS  TO  ATTEND 

14.  Wh«  ■re  there  comes  to  the  notice  ol  the  Society,  as  a  result  of  a 
preliminary  investigation  by  the  Secretary  or  otherwise,  inforn  ation 
lh.it  indicates  that  a  member  may  have  been  guilty  of  a  minor  1  reach 
of  i|is<  jplme  or  that  imlit  ates  there  is  a  possibility  that  his  eondin  t 
may  result  in  a  breach  of  discipline,  the  (  ommittee  or  the  chairman  or 
vice  chairman  may  direct  the  Secretary,  without  any  formal  complaint 
being  completed  and  filed,  to  invite  the  member  to  appear  before  the 
(  ommittee  to  enable  it  to  make  an  informal  investigation  of  the  matter, 
and  the  Committee,  in  addition  to  any  of  its  other  powers,  may  after  such 
informal  investigation  advise  the  member  with  respect  to  the  matter. 

STl’PFNT  MEMBERS 

15.  Sections  13  and  14  apply  mutatis  mutandis  to  student  members 
in  respect  of  conduct  unbecoming  a  student  member. 


RESIGNATIONS 

16.  (1)  E  very  application  of  a  member  or  student  member  for  jvr- 

mission  to  resign  shall  be  in  writing  and  sent  to  the  Secretary  accompanied 
by  a  statutory  declaration  (or  if  the  applicant  is  not  a  resident  of 
Canada,  an  affidavit)  setting  forth, 

(a)  his  age,  date  of  call  to  the  bar,  place  of  residence,  office 
address,  if  anv,  number  of  years  in  practice,  if  anv,  and  stating 
briefly  the  reasons  for  the  application  , 

(b)  that  aii  trust  funds  or  clients’  property  for  which  the  applicant 
was  responsible  have  been  accounted  for  and  paid  over  :o  the 
persons  entitled  thereto  and  an  accountant V  certificate  to  that 
effect  shall  be  attached  and  marked  as  an  exhibit  or,  al¬ 
ternatively,  that  the  applicant  has  not  handled  trust  funds  or 
other  clients’  property; 

(c)  that  all  clients’  matters  have  been  completed  and  disposed  of 
or  that  arrangements  have  been  made  to  the  clients'  satis¬ 
faction  to  have  their  papers  returned  to  them  or  turned  over 
to  some  other  barrister  and  solicitor  or,  alternatively,  that  the 
applicant  has  not  engaged  in  practice; 

(d)  that  the  applicant-  is  not  aware  of  any  claim  against  him  in  his 
professional  rapacity  or  in  respect  of  his  practice  ;  and 

( e )  such  additional  information  or  explanation  as  may  be  relevant 
by  way  of  amplification  of  the  foregoing. 

(2)  The  applicant  shall  also  furnish  proof  of  publication  in  the  Ontario 
Reports  of  a  notice  of  his  intention  to  apply  for  permission  to  resign  in 
the  form  prescribed  in  the  rules,  such  notice  to  be  published  at  least 
thirty  days  before  the  application  is  sent  tc  the  Secretary. 

(3)  Every  application  for  permission  to  resign  shall  be  referred  to  the 
Finance  Committee  for  consideration  and  report  to  Convocation. 

(4)  The  Finance  Committee  may  require  additional  in  format  on  and 
may  accept  undertakings  from  the  applicant  and  in  reporting  its  recom¬ 
mendations  to  Convocation  it  may  include  conditions  which  are  to  be 
complied  with  by  the  applicant  as  a  term  of  granting  jH,rmi,-sion  to 
resign. 
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(.S)  When’  t h«*  applicant  believes  tint  there  may  be  m >« »« I  reason 
fur  dispensing  with  any  of  the  foregoing  requirements,  In*  may  make 
application  to  the  Finance  Committee  setting  forth  his  reasons  and  the 
Committee  may  in  its  discretion  dispense  with  any  of  such  requirements. 

(h)  Where  a  member  has  been  found  to  be  mentally  incompetent  and  a 
committee  of  his  affairs  has  been  appointed,  the  application  for  per¬ 
mission  to  resign  may  be  made  by  his  committee. 

(7)  Notwithstanding  anything  in  subsection?  1  to  6,  if  a  u-port  of 
tin*  Discipline  Committee  is  before  Convocation  recommending  the  dis¬ 
barment  of  a  member,  the  member  may  request  Convocation  to  permit 
him  to  resign,  and  Convocation  may  grant  the  request  upon  such  terms  and 
conditions  as  it  considers  proper. 


BOOKS,  RECORDS  AND  ACCOUNTS 

INTERPRETATION 

17.  In  this  section  and  in  sections  IS  to  22, 

(а)  "client”  includes  any  person  or  body  of  persons,  corporate  or 
unincorporate,  from  whom  or  on  whose  behalf  a  member  in 
connection  with  his  practice  receives  money  or  other  property; 

(б)  "member"  includes  a  firm  of  members; 

(c)  "money"  includes  current  coin,  government  or  bank  notes, 
cheques,  drafts,  post  office  orders  or  expr<*ss  or  bank  money 
orders. 


RECORDS 

19.  —  (1)  Every  member  shall  maintain  books,  records  and  accounts 
in  connection  with  his  practice  to  record  all  money  and  other  negotiable 
property  received  and  disbursed,  and  as  a  minimum  requireme  nt  every 
member  shall  maintain, 

(a)  a  book  of  original  entry  showing  the  date  of  receipt  and  source 
of  money  received  in  trust  for  each  client  and  identifying  the 
client  on  whose  behalf  the  trust  money  is  received; 

(. b )  a  book  of  original  entry  showing  all  disbursements  out  of 
money  held  in  trust  for  each  client  and  showing  each  cheque* 
number,  the  date  of  each  disbursement,  the  name  of  each 
recipient,  and  identifying  tlu*  client  on  whose  behalf  each 
disbursement  is  made  out  of  money  h*  ld  in  trust 

(c)  a  clients’  trust  ledger  showing  separately  for  each  person  on 
whose  behalf  money  has  been  received  in  trust  all  such  money 
received*  and  disbursed  and  any  unexpended  balance, 

(d)  a  record  showing  all  transfers  of  money  between  clients'  trust 
ledger  accounts  and  explaining  the  purpose  for  which  each 
transfer  is  made; 

(e)  a  book  of  original  entry  showing  the  date  of  receipt  and  source 
of  all  money  received  other  than  tmc-t  money; 
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(/)  a  book  of  original  entry  showing  all  disbursements  of  money 
other  than  trust  money  and  showing  each  cheque  or  voucher 
number,  the  date  of  each  disbursement,  and  the  name  of  each 
recipient ; 

(g)  a  fees  book  or  chronological  file  of  copies  of  billings  showing 
all  fees  charged  and  other  billings  to  clients,  the  dates  such 
charges  are  made,  and  identifying  the  clients  so  charged ; 

(h)  a  record  showing  a  comparison  made  monthly  of  the  total  of 
balances  held  in  the  trust  account  or  accounts  and  the  total  of 
all  unexpended  balances  of  funds  held  in  trust  for  clients  a> 
they  appear  from  the  books  and  record'-  together  with  the 
reasons  for  any  differences  between  the  totals  and  supported  by, 

(i)  a  detailed  listing  made  mommy  showing  the  amount  of 
trust  money  held  for  each  client  and  identifying  each 
client  for  whom  trust  money  is  held,  and, 

(ii)  a  detailed  reconciliation  made  monthly  of  each  trust 
bank  account,  and 

such  detailed  listings  and  reconcilations  shall  be  retained  as 
records  supporting  the  monthly  trust  comparisons; 

( * )  a  record  showing  all  negotiable  or  other  valuable  property, 
other  than  money,  held  in  trust  from  time  to  time  for  £.11 
clients ; 

(7)  bank  statements  or  pass  books,  (  ashed  cheques  and  detailed 
duplicate  deposit  slips  for  all  trust  an  1  general  a<  counts 

(2)  I  he  books,  records  and  accounts  required  to  comply  with  sub¬ 
section  1, 

(a)  shall  be  entered  and  posted  currently  at  all  times,  and  the 
trust  comparison  required  by  clause  h  of  subsection  1  shall  be 
made  monthly  within  fifteen  days  from  the  effictive  dale  of 
each  comparison ; 

(b)  shall  be  entered  and  posted  in  ink  or  a  duplication  thereof,  or 
by  machine,  and  shall  be  preserved  for  at  least  the  six-year 
period  previous  to  the  most  recent  fiscal  year-end  of  the 
member,  with  the  exception  ot  trust  cash  receipt  and  disburse¬ 
ment  books  of  original  entry  and  the  books  and  records  required 
by  clause's  c,  h  and  i  of  subsection  1  which  shall  be  preserved 
for  at  least  ten  years. 

INVESTIGATION 

22.  (1)  The  chairman  or  a  vice-chairman  of  the  Discipline  Committee 

may  at  any  time  require  an  investigation  to  be  made  by  a  person 
designated  by  him  of  the  books  and  accounts  of  any  member  for  the 
purjjose  of  ascertaining  and  reporting  whether  sections  IX,  Id  and  20 
have  been  and  are  being  complied  with  by  such  member  who  shall 
produce*  forthwith  to  such  jM-rson  all  evidence,  vouchers,  records,  lx>oks, 
papers  and  shall  furnish  such  explanations  as  such  person  may  require 
for  the  purpose  of  his  investigation. 


(2)  Before  instituting  an  investigation  on  a  complaint  made  by  a 
third  person,  the  chairman  or  vice-ch  iirman  of  the  Discipline  Committee 
may  require  prima  facte  evidence  that  a  ground  of  complaint  exists. 
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(3)  All  investigations  commenced  under  this  section  shall  lie  reported 
monthly  to  the  Treasurer. 


(4)  Nothing  in  this  section  limits  the  right  of  Convocation  or  the 
Discipline  Committee  to  institute  further  investigations  or  to  require 
the  tiling  of  other  reports. 


CODE  OF  ETHICS 


23.  (1)  The  Professional  Conduct  Committee  is  authoriz  'd  to  pre¬ 

pare  and  publish  a  handbook  containing  the  code  of  professional  conduct 
and  ethics  and  the  rulings  with  respect  thereto  under  the  title 
"Professional  Conduct  Handbook". 

(2)  Until  such  tunc*  a>-  a  new  edition  of  the  Professional  Conduct 
Handbook  is  published,  the  Secretary  shall  furnish  a  coov  of  the 
current  edition  thereof  to  every  person  who  becomes  a  member  or 
student  member  and.  upon  request .  to  any  other  person. 

(3)  When  a  new  edition  of  the  Professional  Conduct  Handbook  is 
published,  the  Secretary  shall  furnish  a  copy  thereof  to  every  member  and 
student  member  and,  upon  request,  to  any  cither  jx*rson. 


Rules  27,  37  and  38. 

STANDING  COMMITTEES  OF  CONVOCATION 

COMMITTEES  ESTABLISHED 

27.  There  shall  be  the  following  standing  committees  of  Convocation 

1.  Finance. 

2.  Legal  Education. 

3.  Admissions. 

4.  Discipline. 

5.  Professional  Conduct. 

6.  Libraries  and  Reporting. 

7.  Unauthorized  Practice. 

8.  Publ  ic  Relations. 

9.  Legislation  and  Rules. 
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DISCIPLINE  COMMITTEE 

RESPONSIBILITIES 

37.  The  Committor  is  responsible  to  Convocation  for  all  matters 
relating  to  the  conduct  and  discipline  of  members  and  student- 
members  and  for  the  administration  of  the  Compensation  Fund,  and  it 
may  make  such  arrangements  and  take  such  steps  as  it  considers 
advisable  to  carry  out  its  responsibilities. 

PROFESSIONAL  CONDUCT  COMMITTEE 

COMPOSITION 

38.  — (1)  The  Professional  Condui  t  Committee  shall  be  composed  of 
the  chairman  and  the  vice-chairman  of  the  Discipline  Committee,  a 
member  of  the  Legal  Aid  Committee,  and  at  least  four  other  members. 

RESPONSIBILITIES 

(2)  The  Committee  is  responsible  to  Convocation  for  dealing  with  all 
matters  relating  to  professional  conduct  and  making  reports  and  recom¬ 
mendations  to  Convocation  with  reference  thereto. 

(3)  The  Committee  mav  give  members  and  student  nieinlk’  s  of  the 
Society  such  opinions,  advice  anil  assistance  as  may  be  deemed  advisable, 
and,  subject  to  the  approval  of  Convocation,  may  make  such  rulings 
and  take  such  further  steps  as  the  Committee  deems  necessary  and 
advisable  for  the  maintenance  of  the  highest  standards  of  conduct. 
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Law  Society  of  Upper  Canada 
Professional  Conduct  Handbook  (excerpts) 


Rulings  1,  9,  20  and  33. 


Ruling  1 

CANONS  OF  ETHICS 
Adoption  by  Convocation 

Convocation  has  adopted  as  Ruling  1  the  Canons  of  Legal 
Ethics  of  The  Canadian  Bar  Association.  They  are  set  out 
below  together  with  the  prefatory  statement  made  by  the 
Association : 


CANONS  OF  LEGAL  ETHICS 

Approved  by  The  Canadian  Bar  Association,  at  the  Fifth 
Annual  Meeting,  Ottawa,  September  2nd,  1920,  as  a  correct, 
though  not  exhaustive,  statement  of  some  of  the  ethical 
principles  which  should  be  observed  by  the  members  of  the 
legal  profession. 

It  is  not  possible  to  frame  a  .set  of  rules  which  will  parti¬ 
cularize  all  the  duties  of  the  lawyer  in  all  the  varied  relations 
of  his  professional  life,  and  no  attempt  has  been  made  to  do  so. 

The  following  Canons  of  Ethics  should  therefore  be  con¬ 
strued  as  a  general  guide  and  not  as  a  denial  of  the  existence 
of  other  duties  equally  imperative  though  not  specifically 
mentioned. 

The  lawyer  is  more  than  a  mere  citizen.  He  is  a  minister 
of  justice,  an  officer  of  the  Courts,  his  client’s  advocate,  and 
a  member  of  an  ancient,  honourable  and  learned  profession. 

In  these  several  capacities,  it  is  his  duty  to  promote  the 
interests  of  the  State,  serve  the  cause  of  justice,  maintain  the 
authority  and  dignity  of  the  Courts,  be  faithful  to  his  clients, 
candid  and  courteous  in  his  intercourse  with  his  fellows  and 
true  to  himself. 

1.  To  the  State 

(1)  He  owes  a  duty  to  the  State,  to  maintain  its  integrity 
and  its  law  and  not  to  aid,  counsel,  or  assist  any  man  to  act  in 
any  way  contrary  to  those  laws. 

(2)  When  engaged  as  a  public  prosecutor  his  primary  duty 
is  not  to  convict,  but  to  see  that  justice  is  done;  to  that  end 
he  should  withhold  no  facts  tending  to  prove  either  the  guilt 
or  innocence  of  the  accused. 
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Ruling  9 

DISBARRED  PERSONS 

Employment  by  solicitors 

No  member  of  The  Law  Society  of  I'pper  Canada  ^ ha  1  i 
without,  the  express  approval  of  Convocation  retain,  occupy 
office  space  with,  use  the  services  of  or  employ  in  any  enpaedy 
having  to  do  with  the  practice  of  law  any  person  who  in 
Ontario,  or  elsewhere,  has  been  disbarred  and  struck  oit  the 
Rolls,  or  lias  been  suspended,  or  has  been  involved  in  disci¬ 
plinary  action  and  has  been  permitted  to  resign  as  a  result 
thereof,  and  who  has  not  yet  been  readmitted. 


Ruling  20 

LETTERS  FROM  THE  LAW  SOCIETY 

Failure  to  answer  is  a  disciplinary  offence 

In  a  notice  to  the  profession  published  in  February  1945 
and  republished  in  January  1955  the  Discipline  Committee 
ruled  that: 

...  it  is  a  strict  duty  of  a  member  of  the  Law  Society 
to  reply  promptly  to  any  letter  received  from  the  Society's 
Secretary  relating  to  the  professional  conduct  of  such 
member.  Failure  to  do  so  is,  in  the  opinion  of  the  Com¬ 
mittee,  professional  misconduct  and  conduct  unbecoming 
a  member  of  the  Society  and  deserving  of  disciplinary 
action. 

Due  respect  for  the  disciplinary  jurisdiction  of  its  Law 
Society  would  soon  disappear  not  only  among  its  own 
members  but  among  the  public  at  large,  if  a  member  of 
the  Society  were  permitted  to  ignore  and  indeed  to  defy 
the  earnest  efforts  of  the  Society  to  maintain  an  unassail¬ 
able  standard  of  professional  conduct. 


Ruling  33 

NOTIFICATION  OF  BREACHES  TO  THE  SOCIETY 


Unless  it  be  privileged  or  otherwise  unlawful  it  is  proper  for 
any  member  to  bring  to  the  attention  of  the  Society  any 
instance  involving  or  appearing  to  involve  professional  mis¬ 
conduct  or  conduct  unbecoming  a  barrister,  solicitor  or 
student-at-law  or  reflecting  on  the  honour  of  the  Bar  and  the 
duty  of  every  member  to  bring  such  instances  to  the  Society's 
attention  when  they  involve  shortage  of  trust  funds. 
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Canadian  Bar  Association 

Code  of  Professional  Conduct  (excerpts) 

PREFACE1 

The  legul  profession  has  developed  over  the  centuries  to 
meet  a  public  need  for  legal  services  on  a  professional  basis,  that 
is  to  say,  the  provision  of  advice  and  representation  respecting  the 
protection  or  advancement  of  the  rights.  Jibe  riles  a:ul  property  of 
a  person  by  a  trusted  adviser  with  whom  such  person  has  a  per¬ 
sonal  relationship  and  whose  integrity,  competence  and  loyalty  are 
ass u red. - 

In  order  adequately  to  meet  this  need  for  legal  services, 
lawyers  and  the  quality  of  the  service  they  provide  must  command 
the  confidence  and  respect  of  the  public,  and  that  can  cnly  be 
achieved  by  their  establishing  and  maintaining  a  reputation  for 
integrity  and  for  high  standards  of  legal  skill  and  care.  1  he  lawyers 
of  many  countries  in  the  world,  despite  the  differences  in  legal 
systems,  practices,  procedures  and  customs,  have  imposed  upon 
themselves  substantially  the  same  basic  standards,  and  these 
standards  place  the  main  emphasis  upon  integrity. 

In  Canada,  the  provincial  legislatures  have  entrusted  to  the 
legal  profession  through  its  Governing  Bodies  the  responsibility 
of  maintaining  standards  of  professional  conduct  and  of  disciplin¬ 
ing  lawyers  who  fail  to  meet  them.  I  he  pertinent  law  s  use  various 
terms  to  describe  conduct  which  is  subject  to  discipline,  >uch  as 
“professional  misconduct”,  “conduct  unbecoming",  and  "acts 
derogatory  to  the  honour  or  dignity  of  the  Bar”.  Some  statutes  also 
provide  that  disciplinary  action  may  be  taken  if  a  lawyer  is  con¬ 
victed  of  an  indictable  offence,  or  for  “misappropriation  or  wrong¬ 
ful  conversion"  or  “gross  negligence”,  or  for  conduct  “inimical  to 
the  best  interests  of  the  public”,  as  well  as  for  breach  of  the  appli¬ 
cable  statute  itself  or  of  rules  or  regulations  made  under  it.:’  These 
terms  can  only  be  construed  in  the  content  of  the  statutes  in 
which  they  are  used  and  accordingly  no  attempt  at  definition  is 
made  here.  Generally,  the  preparation  and  publication  of  a  code 
of  ethics  and  professional  conduct  has  been  left  to  the  profession, 
and  this  responsibility  must  be  accepted  and  carried  out  by  the 
profession. 

In  fulfilling  his  professional  responsibilities  the  lawyer  must 
necessarily  assume  various  roles  that  require  the  performance  of 
many  difficult  tasks.  Not  every  situation  winch  he  may  encounter 
can  be  foreseen,  but  the  fundamental  ethical  principles  are  set  out 
in  this  Code  to  guide  him  and  provide  a  framework  within  which 
he  must  with  courage  and  ability  undertake  to  provide  the  legal 
services  which  an  ever-changing  and  complex  society  requires.4 
Although  each  lawyer  must  decide  for  himself  the  extent  to  which 
his  conduct  should  rise  above  the  minimum  standards,  the  desire 
for  the  respect  and  confidence  of  the  members  of  the  society  which 
he  serves  and  of  the  members  of  his  profession  should  motivate 
him  to  maintain  the  highest  possible  degree  of  ethical  conduct.  The 
standards  of  professional  conduct  of  lawyers  represent  the  great¬ 
ness  and  strength  of  the  legal  profession;  it  will  not  and  must  not 
permit  of  any  compromise  in  those  standards. 

The  Code  of  Professional  Conduct  which  follows  can  only 
be  understood  and  applied  in  the  light  of  its  primary  concern  for 
the  protection  of  the  public  interest.  This  principle  is  implicit  in 
the  legislative  grants  of  self-government  referred  to  above.  Inev¬ 
itably  the  practical  application  of  the  Code's  complex  provisions  to 
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the  diverse  situations  confronted  by  an  active  profession  in  a 
changing  society  will  reveal  gaps,  ambiguities  and  apparent  in¬ 
consistencies.5  The  principle  of  protection  of  the  public  interest 
will  serve  to  guide  the  reader  to  the  true  intent  of  the  Code. 


NOTES 

1.  The  footnotes  relate  the  provisions  of  the  Code  to  pertinent  eailier 
Canons.  Codes,  rulings,  by-laws,  statutes,  judicial  dicta,  text-books  and 
articles,  and  to  certain  other  materials,  they  are  selective,  not 
exhaustive,  and  merely  supplement  the  text.  For  abbreviations  and 
citations  key  and  bibliography,  see  page  67. 

2.  "I'he  core  of  the  proposition  is  that  problems  of  .  .  .  rights  or 
property  call  for  a  personal  relationship  with  a  trusted  adviser, 
whose  discretion  is  absolute,  who  serves  no  master  but  his  client,  and 
whose  competence  is  assured.  The  codes  and  traditions  of  the  profes¬ 
sions  who  supply  these  services  support  the  basic  proposition.  They 
also  display  the  uniformity  that  its  truth  would  lead  one  to  expect.” 
Bennion,  p.  16. 

3.  Abstract  (  1974)  of  disciplinary  provisions: 

Alberta  The  Legal  Profession  Act,  R.S.A.  1970  c.  203 

s.  47  ‘‘conduct  unbecoming  a  barrister  and  solicitor  or  a  student- 
at-law" 

"inimical  to  the  best  interests  of  the  public  or  the  members 
of  the  Society" 

"tends  to  harm  the  standing  of  the  legal  profession  generally" 

British  Columbia  Legal  Professions  Act,  R.S.B.C.  19o0  c.  214  as  am. 
by  S  B  C.  1971  c.  31 

s.  48  "misappropriation  or  wrongful  conversion" 

“professional  misconduct" 

“conduct  unbecoming  a  member" 

“breach  of  this  Act  or  the  Rules  made  hereunder" 
s.  56  "convicted  of  an  indictable  offence" 

Manitoba  The  Law  Society  Act,  R.S.M.  1970,  c.  L-100 
s.  45  “professional  misconduct" 

“conduct  unbecoming  a  barrister,  solicitor  or  student” 

New  Brunswick  1  he  Banisteis  Society  Act,  1931,  S.N.B.  1931  c.  50 
as  am.  by  S.N.B.  1954  c.  99 

s.  19  "professional  misconduct  or  conduct  unbecoming  a  barrister  or 

solicitor" 

default  re  clients’  moneys 
breach  of  Act  or  regulation 

Newfoundland  The  Law  Society  Act,  R.S.N.  1952  c.  115 
s.  37  “professional  misconduct" 

“conduct  unbecoming  a  Barrister,  Solicitor,  Student-at-law  or 
Articled  Clerk" 

No\a  Scotia  Banisters  and  Solicitors  Act,  R.S.N. S.  1967  c.  18 
s.  28  "professional  misconduct" 

"conduct  unbecoming  a  barrister  or  articled  clerk" 
s.  31  "absconding,  insane  or  insolvent” 

Ontario  The  Law  Society  Act,  R.S.O.  1970  c.  238 
s.  34  "professional  misconduct” 

“conduct  unbecoming  a  barrister  and  solicitor" 
s.  38  "conduct  unbecoming  a  student  member" 

Prince  Edward  Island  The  Legal  Profession  Act,  R.S.P.E.I.  1951  c.  84 
as  am.  by  S.P.E.I.  1969  c.  24 
s.  45  “professional  misconduct" 

“conduct  unbecoming  a  barrister,  attorney,  solicitor  or  articled 
clerk” 

Quebec  Bar  Act,  S.Q.  1966-67  c.  7" 
s.  105  "derogatory  to  the  honour  or  dignity  of  the  Bar  or  prejudicial 
to  the  discipline  of  its  members” 

"position  or  office  .  .  .  incompatible  with  the  practice  of  the 
profession  of  advocate" 

“occupation,  industry  or  trade  carried  on  or  the  position  held 
is  incompatible  with  the  honour  or  dignity  of  the  Bar" 
a.  109  re  conviction  of  indictable  offence 
Saskatchewan  The  Legal  Profession  Act,  R.S.S.  1965  c.  301 
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t.  48  “professional  misconduct  or  conduct  unbecoming  a  barrister 
and  solicitor  or  gross  negligence" 

“default  in  payment  of  moneys" 

"breach  of  Act,  rule  or  by  law” 
s.  60  "convicted  of  an  indictable  offence" 

England  Cordery  on  Solicitors  (6th,  1968),  p.  509: 

.  .  because  he  has  been  guilty  of  an  act  or  omission  for  which  the 
Solicitors  Acts  1957  io  1965  or  some  other  statute  prescribes  that 
penalty,  or  because  he  has  committed  an  act  of  misconduct  which 
renders  him  unfit  to  be  permitted  to  continue  in  practice." 

(at  p.  512):  “MisconJuct  which  makes  a  solicitor  unfit  to  continue 
in  practice  may  be  divided  into  three  kinds:  criminal  conduct,  pro¬ 
fessional  misconduct  and  unprofessional  conduct." 

(at  p.  514,  note  (e ) ) :  “It  has  not  been  thought  necessary  to  dis¬ 
tinguish  instances  of  professional  misconduct  from  instances  of 
unprofessional  conduct.  In  both  cases  the  ultimate  test  is  whether  the 
solicitor  is  or  is  not  fit  to  remain  an  officer  of  the  court." 

"Is  it  a  personally  disgraceful  offence  or  is  it  not?  Ought  any  respect¬ 
able  solicitor  to  be  called  upon  to  enter  into  that  intimate  discourse 
with  (the  offender)  which  is  necessary  between  two  solicitors  even 
though  they  are  acting  for  opposite  parties?”  per  Lord  Esher  M.R.  in 
Re  Weare  (1893)  2  Q.B.  439  at  446  (C.A.) 

"Counsel  .  .  .  takes  the  position  that  the  expressions  (unprofessional 
conduct  and  professional  misconduct)  aie  synonymous  ...  I  agree  .  .  . 
that  the  phi  uses  are  often  used  interchangeably  but  cannot  agice  that 
this  is  always  so  .  .  .  Accepting  as  I  do  that  the  let  ms  are  not  svnon- 
y mous  .  .  per  McKay  J.  in  Re  Sovak  and  l.uw  Society  (197?)  31 
I). I  R  (3d)  K9  at  102  (H.C  S.C  .) 

4.  "I  he  law  and  its  institutions  change  as  social  •.■■.n.linon*  change.  I  hey 
must  change  if  they  are  to  preset vc.  much  less  advance,  the  political 
and  social  values  from  which  they  detive  their  pm  poses  and  then  hie. 
I  his  is  tine  of  the  most  important  of  legal  institutions,  the  piolession 
of  law.  I  he  piolession,  too.  must  change  when  conditions  change  in 
order  to  pieserve  and  advance  the  social  values  that  aie  its  reason  foi 
being."  (  heathant,  A  vailalulity  of  Legal  Sen  ires:  I  lie  Responsibility  <d 
the  I inliiiihiiil  Lanya  and  the  Organized  liar  (1965)  12  U.C.l.A  l.. 
Rev.  43S,  440. 

5.  "It  is  not  possible  to  frame  a  set  of  rules  which  will  particulai i/e  all 
the  duties  of  the  lawyer  in  all  the  varied  relations  of  his  professional 
life  .  .  ."  Sask..  Preamble. 
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CHAPTER  II 

Canadian  Bar  Association  Code 
Competence  and  Quality  of  Service 


RULE 

(a)  The  lawyer  owes  a  duty  to  his  client  to  be  competent  to 
perform  the  legal  services  which  the  lawyer  undertakes  on  his 
behalf.1 

(b)  The  lawyer  should  serve  his  client  in  a  conscientious,  diligent 
and  efficient  manner  and  he  should  provide  a  quality  of  service 
at  ieast  equui  to  that  which  lawyers  generally  would  expect  of 
a  competent  lawyer  in  a  like  situation.2 


Commentary 

1.  Competence  in  the  context  of  the  first  branch  of  this  Rule 
goes  beyond  formal  qualification  of  the  lawyer  to  practise  law. 
It  has  to  do  with  the  sufficiency  of  the  lawyer’s  qualification  to 
deal  with  the  matter  in  question  and  includes  knowledge  and 
skill  and  the  ability  to  use  them  effectively  in  the  interests  of  the 
client.3 

2.  As  a  member  of  the  legal  profession,  the  lawyer  holds  him¬ 
self  out  as  knowledgeable,  skilled  and  capable  in  the  practice  of 
law.  Accordingly  his  client  is  entitled  to  assume  that  he  has  the 
ability  and  capacity  to  deal  adequately  with  the  legal  matters 
which  lie  undertakes  on  the  client’s  behalf.4 5 6 

3.  It  follows  that  the  lawyer  should  not  undertake  a  matter 
unless  he  honestly  believes  that  he  is  competent  to  handle  it  or 
that  he  can  become  competent  without  undue  delay,  risk  or 
expense  to  his  client.  If  the  lawyer  proceeds  on  any  other  basis 
he  is  not  being  honest  w  ith  his  client.  'I  his  is  an  ethical  con  .der¬ 
ation  and  is  to  be  distinguished  from  the  standard  of  care  which 
a  court  would  invoke  for  purposes  of  determining  negligence. 

4.  Competence  >n  a  particular  matter  involves  more  than  an 
understanding  of  the  relevant  legal  principles:  it  involves  an 
adequate  knowledge  of  the  practices  and  procedures  by  which 
such  principles  can  be  effectively  applied.  The  lawyer  should  keep 
abreast  of  developments  in  the  branches  of  law  wherein  his  practice 
lies. 

5.  The  lawyer  must  be  alert  to  recognize  his  lack  of  competence 
for  a  particular  task  and  the  disservice  he  would  do  his  client  if 
he  undertook  that  task.  If  he  is  consulted  in  such  circumstances  he 
should  either  decline  to  act  or  obtain  his  client’s  instructions  to 
retain,  consult  or  collaborate  with  a  lawyer  who  is  competent  in 
that  field.  The  lawyer  should  also  recognize  that  competence  for 
a  particular  task  may  require  that  he  seek  advice  from  or  collab¬ 
orate  with  experts  in  scientific,  accounting  or  other  non-legal 
fields,  and  he  should  not  hesitate  to  seek  his  client’s  instructions 
to  consult  experts  in  such  a  situation. 

6.  Numerous  examples  could  be  given  of  conduct  which  does 
not  meet  the  quality  of  service  required  by  the  second  branch  of 
the  Rule.  The  list  which  follows  is  illustrative  but  not  by  any 
means  exhaustive: 

(a)  failure  to  keep  the  client  reasonably  informed; 

(b)  failure  to  answer  reasonable  requests  from  the  client 
for  information; 
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(c) 

(d) 

(e) 


(0 

<e> 

(h) 

(*) 

(i) 


unexplained  failure  to  respond  to  the  client’s  telephone 
calls; 

failure  to  keep  appointments  with  clients  without  ex¬ 
planation  or  apology; 

informing  the  client  that  something  will  happen  or  that 
sonic  step  will  be  taken  by  a  certain  date,  then  letting 
the  date  pass  without  follow-up  information  or  explana¬ 
tion; 

failure  to  answer  within  a  reasonable  time  a  communi¬ 
cation  that  requires  a  reply; 

doing  the  work  in  hand  but  doing  it  so  belatedly  that 
its  value  to  the  client  is  diminished  or  lost; 
slipshod  work,  such  as  mistakes  or  omissions  in  state¬ 
ments  or  dix'u  nents  prepared  on  behalf  of  the  client; 
failure  to  maiitain  office  staff  and  facilities  adequate 
to  the  lawyer's  practice; 

failure  to  inf  >rm  the  client  or  to  explain  properly 
proposals  of  settlement; 


(k)  withholding  information  from  the  client  or  misleading 
the  client  as  to  the  position  of  the  matter  to  cover  up 
the  fact  of  neglect  or  mistakes; 

(l)  failure  to  make  a  prompt  and  complete  report  when  the 
work  is  finished,  or,  where  a  final  report  cannot  be 
made,  failure  to  make  an  interim  report  where  one 
might  reasonably  be  expected; 

(m)  self-induced  disability,  for  example  from  intoxicants  or 
drugs,  which  interferes  with  or  prejudices  the  lawyer's 
services  to  the  client/* 

7.  The  Rule  calls  for  conscientious,  diligent  and  efficient  service 
on  the  lawyer’s  part  and  he  is  therefore  obliged  to  do  his  best 
to  provide  prompt  service  to  his  client.  If  and  when  the  lawyer 
can  reasonably  foresee  that  his  advice  or  services  will  be  unduly 
delayed  he  should  inform  his  client.6 

8.  It  will  be  noted  that  the  Rule  does  not  provide  a  standard 
of  perfection.  A  mistake  even  though  it  might  be  actionable  for 
damages  in  negligence  would  not  necessarily  constitute  a  failure 
to  maintain  the  standard  set  by  the  Rule,  but  evidence  of  gross 
neglect  in  a  particular  matter  or  a  pattern  of  neglect  or  mistake 
in  different  matters  may  uc  evidence  uf  such  a  failure  regardless 
of  tort  liability.  In  the  result,  where  both  negligence  and  incom¬ 
petence  are  established  damages  may  be  awarded  for  the  former 
and  the  latter  can  give  rise  to  the  additional  sanction  of  disciplinary 
action.7 


9.  The  lawyer  who  is  incompetent  does  his  client  a  disservice, 
brings  discredit  on  his  profession  and  may  bring  the  administration 
of  justice  into  disrepute/  In  addition,  he  damages  his  own  reputa¬ 
tion  and  practice  and  may  injure  those  who  are  associated  with 
or  dependent  upon  him. 


NOTES 


2. 


Cf.  !BA  B  1;  ABA  Canon  6,  ECs  6-i  to  6-5,  DR  6-tO!(A). 

“The  public  looks  for  a  hallmark  bestowed  by  a  trusted  professional 
body,  and  evidenced  by  entry  on  a  register  or  members’  list.  <p.  36) 
.  .  .  Having  bestowed  a  hallmaik  of  competence,  a  professional  institute 
has  some  responsibility  for  ensuring  that  it  remains  valid."  (p.  48) 
Benninn. 

See  also  Bastedo,  A  Note  on  Lawyers'  Malpiaciice.  (1970)  7  Osg 
Hall  L.J.  311. 


As  a  matter  of  law  the  English  and  Canadian  courts  have  consistently 
held  that  actions  by  client i  against  their  javvyers  for  breach  of  duty 
stem  from  the  contracts  of  employment  made  or  implicit  on  retainer. 
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or  from  the  fiduciary  elationship  tha  exists  between  lawyer  and 
client,  and  not  on  any  general  "tort1'  ha  is.  A  contractual  or  fiduciary 
relationship  must  he  cs'  iblished.  See.  t  g.  Hr,h>rn  v.  C  tinker  et  al. 
1  1938 >  :  All  ER.  394  iC.A.),  Rows*  II  Pettit  el  at.  (1968)  68 
D.L.R.  ( 2d )  202  (Ont.  li.C.)  at  pp.  209  :2  (affd.  with  xariations  as  to 
damages  by  S.C.C.  sub  nom.  Hi  Ison  el  <•/.  v.  Rowswcil  (1970)  S.C  R. 
865.) 

3.  “Incompetence  goes  wider  than  lack  of  professional  skill,  and  covers 
delay,  neglect  and  even  sheer  disobedience  to  the  client's  instructions." 
Be union,  p.  53. 

4.  “This  solicitor's  very  presence  as  a  lawyer  ...  is  an  assurance  to  the 
public  that  he  has  the  training,  the  talent  and  the  diligence  to  ad\ise 
them  about  their  legal  rights  and  competently  to  aid  in  their  enforce¬ 
ment.  Having  regard  to  the  faith  which  a  citizen  ought  to  be  able  to 
place  in  a  member  of  the  Law  Society  .  .  ."  per  Porter  J.A.  in  Cook  v. 
Szoli  el  al.  (1968)  68  D.L.R.  (2d)  723  at  726  (Alta.  App.  Div.). 

5.  Cf.  Orkin,  pp.  123-25,  and  para.  9,  post. 

"A  client  has  a  right  to  honest  explanations  for  delay  on  the  part  of 
his  solicitor,  and  it  is  clear  that  the  Benchers  .  .  .  concluded  that  the 
solicitor  had  not  given  an  honest  explanation  for  the  delay,  but  on  the 
contrary  had  deceixed  his  client  as  to  ti  e  reason  for  such  delay  .  .  .” 
per  Farris  C.J.S.C.  in  Re  Legal  Profi  ' sions  Act;  Sandberg  v.  "F" 
(1945)  4  D  I  R  446  at  447  (BC.  Visitorial  Tribunal). 

Cf.  IBA  D-l.  In  some  jurisdictions  (e.c  Ontario.  “Law  Society  Act” 
R.S.O.  1970  c.  238  s.  35  t  provision  is  m  ;de  for  inquiry  and  suspension 
of  members  incapacitate  1  by  reason  of  .ge.  physical  or  mental  illness 
including  addiction  to  aicohol  or  drugs,  or  other  cause. 

6.  For  a  denunciation  of  dilatory  practices  of  solicitors  with  obseivations 
re,  see  Allen  v.  McAlpine  el  al.  (1968)  2  W.1..R.  366  (C.A.) 

7.  “1  take  the  law  as  to  the  standard  of  care  of  a  solicitor  in  be  accurately 

stated  in  Charlesworth  on  Negligence  .  .  ’.  .  .  it  must  be  shown  that 

the  error  or  ignorance  was  such  that  an  ordinarily  competent  solicitor 
would  not  have  made  or  shown  it."  per  LeBel  J.  in  Aaroe  &  Aaroe  v. 
Seymour  (1957)  6  D.L.R.  (2d)  100  at  ■  01  (Ont.  H.C.). 

“.  .  .  as  a  future  guide  to  Benchers  ( thi-  \  isitorial  Tribunal)  expresses 
the  opinion  that  the  woids  “good  cause  in  (he  L<  gut  /’,.//<>>;.  ns  Ac: 
are  broad  enough  ...  to  justify  the  Bet  .hers  in  suspending  a  member 
...  who  has  been  guilty  of  a  series  of  ;.rts  of  gross  negligence,  which, 
taken  together,  would  amount  to  a  coup-  of  conduct  sufficient  to  bring 
the  legal  profession  into  disrepute.”  pc  Fanis  C.J.S.C'.  in  R ■  Legal 
l‘r<>fi vuo/ir  Aci;  Huron  v.  ‘‘f  (1945)  4  D.L.R.  525  at  528.  (B.C. 
Visitorial  Tribunal). 

8.  For  an  insiance  of  "inordinate  and  inexcusable  delay"  see  Tiesmaki  v. 
Wilson  (  1972)  23  D.L.R.  (3d)  179  per  Johnson  J.A.  at  182  (Alta. 
App.  Div.). 
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CHAPTER  III 

Canadian  Bar  Association  Code 
Advising  Clients 


RULE 

The  lawyer  must  be  both  candid  and  honest  when  advising 
his  client.1 

Commentary 

1.  T  he  lawyer’s  duty  to  the  client  who  seeks  legal  advice  from 
him  is  to  give  the  client  a  competent  opinion  based  on  a  sufficient 
knowledge  of  the  relevant  facts,  an  adequate  consideration  of  the 
applicable  law  and  the  lawyer's  own  experience  and  expertise.  The 
advice  must  be  open  and  undisguised  and  must  clearly  disclose 
what  the  lawyer  honestly  thinks  as  to  the  merits  and  probable 
results.2 

2.  Whenever  it  becomes  apparent  that  the  client  has  mis- 
undei stood  or  misconceived  lus  position  or  what  is  really  involved, 
the  lawyer  should  explain  as  well  a.  advise,  so  tiiat  the  client  is 
apprised  of  his  true  position  and  fairly  advised  with  respect  to  the 
real  issues  or  questions  involved. •* 

3.  The  lawyer  should  clearly  indicate  upon  what  facts,  circum¬ 
stances  and  assumptions  his  opinion  or  advice  is  based,  e  g.  in 
cases  where  the  circumstances  do  not  justify  an  exhaustive  inves¬ 
tigation  with  the  consequent  expense  to  the  client.  However,  unless 
the  client  instructs  him  otherwise,  the  lawyer  should  investigate 
the  matter  in  sufficient  detail  to  enable  him  to  express  an  opinion 
rather  than  mere  comments  with  many  qualifications. 

4.  The  lawyer  should  be  wary  of  bold  and  confident  assurances 
to  his  client,  especially  when  his  empioyment  may  depend  upon  his 
advising  in  a  p  irticular  way.4 

5.  Thi  lawyer  should  advise  and  encourage  his  clier*,  to  com¬ 
promise  or  stole  a  dispute  whenever  it  is  possible  to  do  so  on  a 
reasonable  basis  and  lie  should  d  .courage  his  client  trom  com 
inencing  useless  legal  proceedings/’ 

6.  When  advising  his  client  the  lawyer  must  never  knowing! 
assist  or  encourage  any  dishonesty,  fraud,  crime  or  illegal  conduct 
or  instruct  his  client  as  to  how  to  violate  the  law  and  avoid 
punishment.  He  should  be  on  his  guard  against  becoming  the  tool 
or  dupe  of  an  unscrupulous  client  or  those  who  are  associated 
with  that  client.0 

7.  A  bona  fide  test  case  is  not  necessarily  precluded  by  the 
preceding  paragraph  and  so  long  as  no  injury  to  the  person  or 
violence  is  involved  it  is  not  improper  for  the  lawyer  to  advise  and 
represent  a  client  who  in  good  faith  and  on  reasonable  grounds 
desires  to  challenge  or  test  a  law  and  the  test  can  most  effectively 
be  made  by  means  of  a  technical  breach  giving  rise  to  a  test  cased 

8.  Apart  altogether  from  the  substantive  law  on  the  subject, 
it  is  improper  for  the  lawyer  to  advise,  threaten  or  bring  a  criminal 
or  quasi-criminal  prosecution  in  order  to  secure  some  civil  advan¬ 
tage  for  his  client  or  to  advise,  seek  or  procure  the  withdrawal 
of  a  prosecution  in  consideration  of  the  payment  of  money  or 
transfer  of  property  to  or  for  the  benefit  of  his  client." 

9.  In  addition  to  his  opinion  as  to  the  legal  questions,  the 
lawyer  may  be  asked  for  or  may  be  expected  to  give  his  views  as 
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to  non-!egal  matters  such  as  the  business,  policy  or  social  impli¬ 
cations  involved  in  the  question  or  as  to  the  course  the  client 
should  choose.  In  many  instances  the  lawyer’s  experience  will  be 
such  that  his  views  on  non-legal  matters  will  be  of  real  benefit 
to  his  client.  If  the  lawyer  does  express  views  on  such  matters, 
he  should,  where  and  to  the  extei  t  necessary,  point  out  that  he 
lacks  experience  or  other  qualifier  ion  in  the  particular  field  and 
he  should  clearly  distinguish  his  legal  advice  from  such  other 
advice.9 

10.  The  duty  to  give  honest  and  candid  advice  requires  the 
lawyer  to  inform  the  client  promptly  when  the  lawyer  discovers 
llidt  a  mistake,  which  is  oi  may  he  damaging  to  the  client  and 

which  cannot  readily  be  rectified,  has  been  made  in  connection 
with  a  matter  for  which  he  is  responsible.  When  so  informing 
his  client,  the  lawyer  should  be  careful  not  to  prejudice  any  rights 
of  indemnity  which  lie  or  his  client  may  have  under  any  insurance, 
client's  protection  or  indemnity  plan,  or  otherwise.  At  the  same- 
time  the  lawyer  should  recommend  that  his  client  obtain  legal 
advice  elsewhere  as  to  any  rights  he  may  have  arising  from  such 
mistake.  The  lawyer  should  also  gi  e  prompt  notice  of  any  poten¬ 
tial  claim  to  his  insurer  or  other  ndemnitor  so  that  the  client's 
protection  front  that  source  will  not  be  prejudiced  and,  unless 
the  client  objects,  assist  and  cooperate  with  the  insurer  or  other 
indemnitor  to  the  extent  necessary  to  enable  any  claim  which  is 
made  to  be  dealt  with  promptly.  If  the  lawyer  is  not  so  indemni¬ 
fied,  or  to  the  extent  that  his  indemnity  may  not  fully  cover  the 
claim,  he  should  expeditiously  deal  with  any  claim  which  may  be 
made  against  him  and  he  must  not,  under  any  circumstances, 
take  any  unfair  advantage  that  would  defeat  or  impair  his  client’s 
claim.  In  cases  where  liability  is  clear  and  the  insurer  or  other 
indemnitor  is  prepared  to  pay  its  portion  of  the  claim,  the  lawyer 
is  under  a  duty  to  arrange  for  payment  of  the  balance.10 


NOTES 

1.  Cf.  CBA  3(  I );  Que.  47(l)(3);  IBA  A-10;  Orl.in  at  pp.  78-79. 

2.  The  lawyer  should  not  remain  silent  when  it  U  plain  that  his  client  is 

rushing  into  an  "unwise,  not  to  say  disastrous  adventure."  See  per  Lord 
Danckwcrls  in  S'euslial  v.  Millislt  &  Hurkavy  (  1967)  111  Sol.  Jo. 
399  (C.A.). 

3.  For  cases  illustrating  the  extent  to  which  a  lawyer  should  investigate 
and  verify  facts  and  premises  before  advising  see,  e  g.,  those  collected 
in  43  E.  &  E  D.  (Repl.J  at  pp.  97-115. 

4.  Cf.  CBA  3(1)  and  Eaton,  Practicing  Ethics  (1966)  9  Can.  B.J.  349. 

5.  Cf.  CBA  3(3)  and  Oikin  at  pp.  95-97.  N.B.  C-3:  "I he  lawyer  has  a 

duty  to  discourage  a  client  from  commencing  useless  litigation:  but  the 
lawyer  is  not  the  judge  of  his  client's  case  and  if  (hue  is  a  reasonable 
prospect  of  success  the  lawyer  is  justified  in  proceeding  to  trial.  To 
avoid  needless  expense  it  is  the  lawyer's  duty  to  investigate  and  evaluate 
the  proofs  or  evidence  upon  which  the  client  relies  bcjoic  the  institution 
of  proceedings.  Similaily,  when  possible  the  lawyer  must  encouiage  the 
client  to  compromise  or  settle  the  dispute.” 

“(the  litigation  pr»xcss)  operates  to  bung  about  a  voluntary  settlement 
of  a  la i ge  pu  portion  of  disputes  .  .  .  This  fact  of  voluntary  settlement 
is  an  essential  feature  of  the  judicial  system."  Jacked  iC.J.KC.C. ). 
The  Federal  Court  of  Canada,  A  Manual  of  Practice  (1971)  at  pp. 
41-42. 

6.  Cf.  C  BA  3(5)  “.  .  .  the  great  trust  of  the  lawyer  is  to  be  performed 
within  and  not  without  the  bounds  of  the  law.”  See  also  ABA  DR 
7102(A). 

Any  complicity  such  as  "abetting”,  “counselling"  u  being  an  "acces¬ 
sory"  to  a  dime  or  fraud  is  obviously  precluded. 

Cf.  ABA  I.Cs  7-3  and  7-5:  “Wheie  the  bounds  of  law  are  uncertain 
.  .  .  the  two  roles  (of  advocate  and  adviser)  are  essentially  different. 
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In  assciting  a  position  on  behalf  of  his  client,  an  adsocate  for  the  most 
part  deals  *iih  past  conduct  and  must  take  the  facts  as  he  finds  them. 
Hy  contrast  a  lawyer  serving  as  adviser  primarily  a  si  sis  his  client  in 
determining  the  course  of  future  conduct  and  relationships  ...  A 
lawyer  should  never  encouiage  oi  aid  his  e  icnt  to  c>>mmil  criminal 
acts  or  counsel  his  client  on  how  to  violate  the  law  and  avoid  punish¬ 
ment  .  .  ."  (I  mphasis  adJcdi. 

“The  aims  wh.ch  (the  lawyer;  wields  are  to  b-  the  a  m*  <>f  the  warnor 
and  rtoi  of  the  assassin,  it  is  his  duty  to  accor  :p!ish  .-e  interests  of  h:s 
clienLs  pt  r  fas  but  not  per  nefas  per  coskouin  l.c.J.  in  a  speech  in 
1864  quoted  as  being  detived  from  Quintilian  in  Rogers.  The  Lillies 
of  Ails  tH'di )  (  1  JsV9  >  15  L..Q.R.  259  at  270-71.  Applied  to  a  solicitor 
in  a  "vety  s  ear  case  where  the  solicitor  ha>  been  guilty  of  misconduct" 
ar»<t  is  "floundering  in  a  quagmire  ot  ignorance  and  moral  obliquity" 
(he  having  pending  trial  of  an  action,  in  anticipation  of  an  adverse  out¬ 
come,  advised  his  client  to  dispose  of  its  property  and.  alter  verdict, 
taken  . an  assignment  of  part  of  that  property  (.  Centre  Star  v.  Rowland 
Minos  l : n ion  (191)4-05)  11  BCR.  194  at  2u2  03  (B.C.  l  ull  Cl.). 

7.  l  or  example,  to  challenge  the  jurisdiction  for  or  the  applicability  of  a 
shop-closing  by-law  or  a  licencing  measure,  or  to  determine  the  rights 
of  a  class  or  group  having  some  common  inteiest. 

8.  See  article.  Criminal  Law  May  Xot  Be  Used  to  Collect  Civil  Debts 
(1968)  vol.  11  No.  4  Law  Soc.  U.C.  Gaz.  36.  And  cf.  B.C.  E-5;  Alta 
41;  ABA  DR  7-105(A). 

9.  Epitome  fiom  Johnstone  &  Hopson,  Lawyers  and  Their  Work  (1967), 
Bobbs-Mernll,  Indianapolis  (a  U.K.-U.S.  comparison),  pp.  78-81:  The 
lawyer's  advice  is  usually  largely  based  on  his  conception  of  relevant 
legal  doctrine  and  its  bearing  on  the  particular  factual  situation  at 
hand.  Anticipated  reactions  of  courts,  probative  value  of  evidence, 
desires  and  resources  of  clients,  and  alternative  courses  of  action  are 
likely  to  have  been  considered  and  referred  to.  He  may  indicate  his 
preference  and  aigue  persuasively,  or  pose  available  alternatives  in 
neutral  terms.  He  makes  the  law  and  legal  processes  meaningful  to 
clients;  he  explains  legal  doctrine  and  piactices  and  their  implications; 
he  interpiels  both  doctrine  and  impact.  Often  legal  and  nonlegal  issues 
are  intertwined.  Much  turns  on  whether  the  client  wants  a  servant,  a 
critic,  a  sounding  board,  a  neutral  evaluator  of  ideas,  reassurance, 
authority  to  strengthen  his  hand  ...  1  he  real  problem  may  be  one, 
not  of  role  conflict,  but  of  role  definition.  The  lawyer  may  spot  prob¬ 
lems  of  whuh  the  client  is  unaware  and  call  them  to  his  attention. 

10.  See  Bastedo,  A  Sate  on  Lawyers’  Malpractice  (1970)  7  Osg.  Hall 
LJ  311. 
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CHAPTER  XIV 

Canadian  Bar  Association  Code 
Responsibility  to  the  Profession  Generally 


RULE 

The  lawyer  should  assist  in  maintaining  the  integrity  of  the 
profession  and  should  participate  in  its  activities.1 

Commentary 

1.  Unless  a  lawyer  who  tends  to  depart  from  proper  profes¬ 
sional  conduct  is  checked  at  an  early  stage,  loss  or  damage  to  his 
clients  or  others  may  ensue.  Evidence  of  minor  breaches  may  on 
investigation  disclose  a  more  serious  situation  or  may  indicate  the 
commencement  of  a  course  of  conduct  which  would  lead  to  serious 
breaches  in  the  future.  It  is  therefore  proper  (unless  it  be  privileged 
or  otherwise  unlawful)  for  a  lawyer  to  report  to  his  Governing 
Body  any  instance  involving  or  appealing  iu  involve  a  breach  of 
this  Code.  Where,  however,  there  is  a  reasonable  likelihood  that 
someone  will  suffer  serious  damage  as  a  consequence  of  an  ap¬ 
parent  breach,  for  example  where  a  shortage  of  trust  funds  is 
involved,  the  lawyer  has  an  obligation  to  the  profession  to  report 
the  matter  unless  it  is  privileged  or  otherwise  unlawful  for  him  to 
do  so.  In  all  cases  the  report  must  be  made  bona  fide  without 
malice  or  ulterior  motive.* 

2.  The  lawyer  has  a  duty  to  reply  promptly  to  any  communica¬ 
tion  from  his  Governing  Body.;‘ 

3.  The  lawyer  should  not  write,  in  the  course  of  his  practice, 
letters,  whether  to  his  client,  another  lawyer  or  any  other  person, 
which  are  abusive,  offensive  or  otherwise  totally  inconsistent  with 
the  proper  tone  of  a  professional  communication  from  a  lawyer.1 

4.  There  should  be  no  discrimination  by  the  lawyer  on  the 
grounds  of  race,  creed,  colour,  national  origin  or  sex  in  the  em¬ 
ployment  of  other  lawyers  or  articled  students  or  in  other  relations 
between  him  or  her  and  other  members  of  the  profession.5 

5.  In  order  to  enable  th  profession  >  discharge  its  public 
responsibility  to  provide  independent  ant.  competent  legal  ser¬ 
vices,  tae  individual  lawyer  should  do  h; s  part  in  assisting  the 
profession  to  function  properly  and  cffe>  lively.  In  this  regard, 
participation  in  such  activities  as  law  n  :'orm,  continuing  legal 
education,  tutorials,  legal  air:  programmes  community  legal  ;er- 
vice,  professional  conduct  and  discipline,  iaison  with  other  pro¬ 
fessions,  and  other  activities  of  the  Governing  Body  or  local, 
provincial  or  national  associations,  although  often  time-consum¬ 
ing  and  without  tangible  reward,  are  essential  to  the  maintenance 
of  a  strong,  independent  and  useful  profession.0 

NOTES 

1.  Cf.  CBA  5(1);  Que.  29(1);  ABA  Canon  1. 

“The  legal  profession  .  .  .  has  emerged  over  the  centuries  in  order  to 
fill  a  pressing  public  need  for  protection  .  .  .  under  the  law  of  the 
rights  and  liberties  of  the  individual,  however  humble,  if  necessary 
against  the  slate  itself.”  (IBA,  Introductory  ). 

“Public  confidence  in  the  profession  would  be  shaken  if  such  conduct 
were  tolerated  ...  no  solicitor  could  escape  (stnking-off )  simply  by 
showing  that  there  had  been  no  dishonesty  and  no  concealment,  and 
that  no  client  had  suffered  .  .  .”  per  Parker  L.C.J.  in  In  re  a  Solicitor 
(1959)  193  Sol.  Jour.  875  (Q.B.D.). 
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Cf.  CBA  5(1);  Que.  36(2';  Ont.  33;  BO.  F-3;  ABA  DR  l-!03, 
EC  1-4.  Alta.  22:  "It  is  conduct  unbecoming  .  .  .  not  to  (report  in¬ 
stances)  when  they  clearly  involve  a  shortage  of  trust  funds  or  a 
breach  of  an  undertaking." 

3.  Cf.  Que.  41,  42;  Ont.  20;  Alta.  18;  N  B.  D-l:  Sask.  12.  “The 
repiehensible  thing  about  the  solicitor's  conduct  is  his  indefensible 
ignoring  of  the  communications  of  the  Law  Society  .  .  .”  per  Walsh 
J.  in  In  re  X.,  a  Solicitor  ( 1(<20)  16  Alta.  I  R.  542  at  543. 

4.  Cf.  IBA  D-6. 

5.  Reflecting  the  public  policy  declaied  by  the  CcccJicr:  Bill  cf  Rights 

and  the  similar  legislation  of  the  variou'  provinces.  See  Ont.  36, 
cna.  ted  in  1974. 

6.  Cf.  ABA  EC  1-4,  2-25,  6-2,  8-1,  8-2,  8-3,  8-9,  9  6 
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APPENDIX  II  -ACCOUNTING  -  I.C.A.O. 

The  Chartered  Accountants  Act,  R.S.O.  1937,  c.  235 

(excerpts) 


8  ( I  )  The  council  may  from  time  to  time  pass  b)-laws  to  carry  out  the 

*»-Uw»  objects  of  the  Institute  anti,  without  limiting  the  generality  of  the  fore¬ 
going,  the  council  may  from  time  to  time  pass  by-laws, 

(a)  to  prescribe  standards  and  tests  of  competency,  fitness  and  moral 
character,  for  the  registration  of  studcnts-in-accounts  and  for 
membership  in  the  Institute; 

(b)  to  prescribe  fees  payable  to  the  Institute; 

(c)  to  provide  for  the  establishment  and  maintenance  of  classes,  lec¬ 
tures,  courses  of  study,  systems  of  training,  periods  of  service  and 
examinations; 

(d)  to  provide  for  the  receipt,  management  and  investment  of  contri¬ 
butions,  donations  and  bequests  from  members  and  others  for  the 
benefit  of  needy  members,  their  families  and  the  families  of 
deceased  members  or  for  scholarships  and  prizes  and  for  con¬ 
tributions  from  the  funds  of  the  Institute  for  these  purposes; 

(e)  to  provide  for  the  exercise  of  disciplinary  authority  over  members 
and  studcnts-in-accounts  of  the  Institute  by  expulsion,  suspension 
or  the  imposition  of  any  other  penalty  after  due  inquiry; 

( f)  to  provide  for  rules  of  professional  conduct ; 

(g)  to  provide  for  affiliation  with  any  university  or  college  or  with  any 
corporation  or  association  having  similar  or  related  objects.  R.S.O. 
1 937,  c.  235,  ss.  2(2),  9,  12,  18,  amended. 

idem  (2)  No  such  by-law  or  any  amendment  thereto  shall  take  effect  until 
it  has  been  approved  at  an  annual  meeting  of  the  members  of  the 
Institute  or  at  a  general  meeting  of  the  members  of  the  Institute  called 
to  consider  such  by-law  or  amendment. 

JUJU*  (3)  Any  such  by-law  may  be  annulled  by  the  Lieutenant-Governor  in 
Council.  R.S.O.  1 937,  c.  235,  s.  8  ( 1 , 2 ) . 
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Institute  of  Chartered  Accountants  of  Ontario 
By-laws  (excerpts) 


16  (1)  Upon  receipt  by  the  council  of  the  proof  provided  for  under 

clause  ( 2 )  any  member  who 

(a)  becomes  a  bankrupt,  or 

(b)  is  declared  by  a  Court  to  be  a  mentally  ii.vomjxt  ;-n:  pcs:. on 

pursuant  to  the  Mental  Inconipetency  Act,  R.S.O.  1970.  c.  271,  or 
other  statute  for  the  time  being  in  force,  or  has  been  certified  in¬ 
competent  to  manage  his  estate  or  has  appointed  the  Public  Trustee 
as  committee  of  his  estate  pursuant  to  the  Mental  Health  Act,  R.S.O. 
1970,  c.  269,  or  other  statute  for  the  time  being  in  force,  or 

(c)  is  admitted  as  or  becomes  an  involuntary  patient  in  a  psychiatric 
facility  or  continues  therein  by  virtue  of  a  certificate  of  renewal,  pur¬ 
suant  to  the  Mental  Health  Act,  R.S.O.  1970,  c.  269,  or  other  statute 
for  the  time  being  in  force, 

is  thereupon  suspended  from  membership  in  the  Institute. 

(2)  For  the  purposes  of  clause  (I),  the  following  may  be  given  as 
conclusive  proof  of  the  facts  certified,  evidenced  or  declared 

(a)  in  the  case  of  a  bankrupt,  a  certified  copy  of  the  rccc.ving  order 
or  a  certificate  of  the  official  receiver  certifying  that  the  person  is  a 
bankrupt; 

(b)  in  the  case  of  a  mentally  incompetent  person  a  certified  copy 
of  the  final  court  order  declaring  the  person  to  be  mentally  in¬ 
competent  or  in  the  case  of  a  person  certificated  to  be  ireompetent 
to  manage  his  estate  a  certified  copy  of  such  certificate  of  incompe¬ 
tence  or  other  written  evidence  from  the  Public  I  rustce  as  his  statu¬ 
tory  or  appointed  committee  that  the  person  is  incompetent  to 
manage  his  estate; 

(c)  in  the  case  of  a  person  who  is  an  involuntary  patient  in  a 
psychiatric  facility,  written  evidence  from  an  appropriate  authorized 
individual  in  such  psychiatric  facility  stating  that  the  person  has  been 
involuntarily  admitted  to  or  has  become  an  involuntary  patient  in  the 
psychiatric  facility  or  continues  therein  as  an  involuntary  patient. 

(3)  Any  person  suspended  by  operation  of  clause  (1)  shall  forth¬ 
with  be  given  written  notice  of  such  suspension  and  in  the  case  of  a 
person  to  whom  clause  ( I  )(b)  or  (c)  applies,  similar  notice  shall  also 
be  given  to  that  person’s  legal  representative,  if  any. 

(4)  Any  person  whose  membership  is  suspended  by  operation  of 
clause  ( I ),  may,  whether  or  not  the  condition  giving  rise  to  the  sus¬ 
pension  has  been  removed,  apply  to  have  the  suspension  terminated; 
any  such  application  shall  be  investigated  by  the  professional  conduct 
committee  and,  after  investigation,  the  professional  conduct  committee 
shall,  subject  to  clause  5  hereof,  report  its  findings  to  the  council  con¬ 
cerning  the  matter. 

(5)  A  person  applying  pursuant  to  clause  (4)  hereof,  shall  be  given 
prompt  written  notice  of  the  findings  of  the  professional  conduct  corr. 
mittcc,  and  in  the  case  of  a  person  to  whom  clause  (l)(b)  or  (c) 
applies,  similar  notice  shall  also  be  given  to  that  person’s  legal  repre¬ 
sentative  if  any;  if  such  person  is  not  satisfied  a ith  the  findings  he  may 
apply  to  have  the  matter  reviewed  by  the  appeal  committee,  before  the 
findings  arc  laid  before  the  council,  pursuant  to  By-law  57. 
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(6)  In  arriving  at  its  findings  the  professional  conduct  committee,  or 
in  reviewing  any  findings  the  appeal  committee,  shall  have  regard  to 
such  considerations  as  may  seem  appropriate  including  whether  the 
applicant, 

( a )  is  of  good  moral  character,  and 

(b)  has  been  discharged  from  bankruptcy  as  evidenced  by  a  Court 
order  to  that  effect,  or 

(c)  has  been  declared  by  a  court  to  have  become  mentally  compe¬ 
tent  or  capable  of  managing  his  own  affairs  as  evidenced  by  a  court 
order  to  that  effect  or  has  become  competent  to  manage  his  estate  as 
evidenced  by  Notice  of  Cancellation  of  the  Certificate  of  Incompe¬ 
tence  pursuant  to  the  Menial  Health  Act,  R.S.O.  1970,  c.  269  or 
other  statute  for  the  time  being  in  force,  or  written  evidence  to  that 
effect  from  the  Public  Trustee,  as  may  be  appropriate,  or 

(d)  has  sufficiently  recovered  and  has  been  discharged  from  a  psy¬ 
chiatric  facility  as  evidenced  by  a  cenificate  or  other  written  evidence 
to  that  effect  from  an  appropriate  authorized  individual  in  such 
psychiatric  facility. 

(7)  Any  member  or  student  who  becomes  bankrupt  shall  advise  the 
Institute  of  the  fact  as  soon  as  practicable,  but  no  later  than  ten  days 
after  the  event.” 


51  *(  1 )  The  council  may  from  time  to  time  appoint  such  committees  from 

the  members  as  it  may  deem  necessary  or  desirable  and  subject  to  these 
by-laws  may  in  particular  cases  appoint  non-members  to  committees 
provided  that  at  all  times  a  majority  of  the  members  and  the  chairman 
of  any  committee  shall  be  members  of  the  Institute. 

(2)  The  president,  the  vice-president  (or  vice-presidents),  the  secre¬ 
tary  and  the  treasurer  (or  secretary-treasurer)  shall  be  ex  officio 
members  of  all  committees  of  the  Institute,  except  the  professional 
conduct  committee,  the  discipline  committee,  the  appeal  committee, 
local  committees  or  associations  and  such  other  committees  as  the 
council  may  from  time  to  time  determine. 

(3)  Except  where  otherwise  specially  provided,  meetings  of  com¬ 
mittees  shall  be  held,  on  reasonable  notice,  at  such  times  and  places  as 
the  respective  chairmen  thereof  shall  from  time  to  time  determine. 

*(4)  Except  where  otherwise  specially  provided,  at  any  meeting  of  a 
committee  three  members  of  the  committee  shall  constitute  a  quorum 
provided  that  at  any  such  meeting  a  majority  of  the  members  of  the 
committee  present  and  voting  shall  be  members  of  the  Institute. 

•(5 )  Subject  to  clause  (4)  hereof,  every  member  of  a  committee  present 
shall  have  a  vote  and  the  chairman  shall  in  addition  have  a  casting  vote. 

52*  Subject  to  these  by-laws,  the  council  annually  shall  select  and  appoint 
the  members  of  the  following  committees: 

(a)  the  applications  committee; 

(b)  the  education  committee; 

(c)  the  professional  conduct  committee; 

(d)  the  discipline  committee; 

(e)  the  appeal  committee. 
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55  The  professional  conduct  committee  shall  be  responsible  tor  me  sjper- 
vision  and  regulation  of  the  professional  conduct  and  good  standing 
of  all  members  and  students  and  shall  have  the  powers  in  disciplinary 
matters  set  forth  in  By-law  79;  the  committee  shall  have  power 
also  to  act  on  behalf  of  the  council  in  investigating 
any  application  for  termination  of  a  suspension  under 
By-law  16. 

56  The  discipline  committee  shall  conduct  the  formal  hearing  of  all  charges 
referred  or  addressed  to  it  under  these  by-laws. 

57  ( 1 )  The  appeal  committee  shall; 

(a)  hear  any  appeals  from  findings  and  orders  of  the  discipline  com¬ 
mittee  under  these  by-laws; 

(b)  act  on  behalf  of  the  council  in  reviewing  any  findings  on  an 
application  for  admission  to  membership,  under  By  iuw 

where  notice  requesting  review  of  such  findings  has  been  given  pur¬ 
suant  to  clause  (2)  hereof; 

(c)  act  on  behalf  of  the  council  in  reviewing  any  findings  on  an 
application  for  termination  of  a  suspension,  under  By-law  16,  where 
notice  requesting  review  has  been  given  pursuant  to  clause  (2) 
hereof; 

and  shall  report  its  decision  in  any  such  matter,  promptly  to  the  council. 

(2)  In  connection  with  any  review  proceeding  before  the  appeal  com¬ 
mittee  under  clause  (l)(b)  or  (c)  hereof,  the  following  provisions 
shall  apply; 

(a)  written  notice  requesting  review  shall  be  given  by  the  party 
alfected  by  registered  mail  addressed  to  the  OlTicc  of  the  Institute  in 
Toronto  within  ten  days  of  the  date  of  the  mailing  of  the  notice  of  the 
findings  concerned; 

(b)  the  procedural  rules  set  forth  in  By-laws  87  (b),  (d).  <e),  (1), 
(g),  (h),  (1),  (t),  (u),  (w),  (x),  (y),  (aa),  (ab),  (ac),  88  and  90, 
shall  apply  mutatis  mutandis  to  such  proceedings  and  shall  be  read 
and  construed  accordingly,  and  the  proceedings  shall  be  recorded  in 
shorthand  or  otherwise; 

(c)  notwithstanding  any  other  provision  of  these  by-laws,  but  sub¬ 
ject  always  to  the  provisions  of  The  Statutory  Powers  Procedure  Act, 
1971  and  of  The  Chartered  Accountants  Act,  1956,  the  appeal  com¬ 
mittee  may,  in  particular  cases,  proceed  in  such  manner  and  make 
such  dispositions  as  the  nature  of  the  case  and  natural  jus  ice  may 
require; 

(d)  where  the  good  character,  propriety  of  louJuci  or  competence 
of  the  party  alTecled  is  in  issue  in  the  review  proceedings,  the  pro¬ 
fessional  conduct  committee  or  the  applications  committee,  as  the 
case  may  be,  shall  furnish  him  with  reasonable  information  of  any 
allegations  with  respect  thereto  prior  to  the  hearing; 

(e)  the  appeal  committee  shall  send  forthwith  to  the  party  alfected 
by  first  class  mail  addressed  to  such  person  at  his  address  last  known 
to  it,  a  copy  of  its  disposition  in  the  review  proceedings,  together 
with  the  reasons  therefor,  where  reasons  have  been  given.” 


The  appeal  committee  shall  hear  any  appeals  from  findings  and  orders 
of  the  discipline  committee  under  these  by-laws. 


( I  )  The  council  may  from  time  to  time  pass  rules  of  profess  onal  con¬ 
duct  prescribing  the  standards  of  fitness,  moral  character  anJ  conduct 
of  members  and  students,  but  no  such  rule  or  any  amendment  thereto 
shall  take  effect  until  it  has  been  approved  at  an  annual  general  meeting 
of  the  Institute  or  at  a  general  meeting  of  the  Institute  called  to  consider 
such  rule  or  amendment. 

(2)  Members  and  students  shall  comply  with  such  standards  as 
prescribed,  and  with  the  by-laws,  rules  and  regulations  of  the  Institute. 

(3)  Notwithstanding  the  terms  of  the  rules  of  professional  conduct,  the 
council  shall  have  the  additional  light  and  power  to  determine  from 
time  to  time  in  pailiculai  eases,  what  acts,  unu.vduUN,  matters  or  things 
constitute  unfitness,  lack  of  moral  character,  or  professional  or  other 
misconduct  in  members  and  students,  or  constitute  violations  of  the 
by-laws,  rules  and  regulations  of  the  Institute  or  are  or  have  been 
derogatory  to  the  reputation,  dignity  or  honour  of  the  Ir.stitute  or 
the  profession. 

1  he  d  isciplinary  work  of  the  Institute  shall  he  carried  on  by  the  profes¬ 
sional  conduct  committee,  the  discipline  committee,  the  appeal  com¬ 
mittee  and  the  council  in  accordance  with  the  by-laws,  provided  that  the 
council  may  from  time  to  time  make  rules  and  regulations  for  the 
conduct  of  the  work  of  these  three  committees. 

Professional  Conduct  Committee 

The  professional  conduct  committee  shall  consist  of  such  members, 
including  a  chairman  and  one  or  more  deputy  chairmen,  as  may  be 
appointed  by  the  council;  it  may  sit  and  effectively  act  in  two  or  more 
divisions  at  the  same  time  provided  that  notice  has  been  given  to  its 
members  and  that  a  quorum  of  three  is  present  in  each  div  ision. 

(I)  The  professional  conduct  committee  shall  be  responsible  foi  the 
initiation  of  the  disciplinary  work  of  the  Institute  and  in  the  execution 
of  its  duties  shall  have  power: 

fa)  to  receive  in  writing  from  any  person  a  charge  or  complaint  of 
professional  misconduct  by  any  member  or  student; 

(b)  to  receive  in  writing  from  any  member  a  charge  or  complaint 
of  unfitness,  lack  of  moral  character  or  professional  or  other  mis¬ 
conduct  of  any  member  or  student; 

(c)  to  make  such  preliminary  investigation  and  enquiry  as  it  deems 
proper  into  any  such  charge  or  complaint  or  irto  any  act,  omission, 
matter  or  thing  which  may  constitute  or  involve  unfitness,  lack  of 
moral  character,  or  professional  or  other  misconduct  in  any  member 
or  student,  or  which  may  constitute  or  involve  violations  of  the 
by-laws,  rules  and  regulations  of  the  Institute  or  which  may  be  or 
may  have  been  derogatory  to  the  reputation,  dignity  or  honour  of  the 
Institute  or  the  profession; 

(d)  to  make  a  charge  in  the  committee’s  absolute  Jb\  r  :i.  a, 

(e)  to  take  whatever  action  it  deems  proper  in  connection  with  any 
charge  or  complaint  including  referring  any  such  charge  to  the 
discipline  committee; 

*(f)  to  require  the  attendance  of  any  member  or  student  and  the 
production  of  any  books,  documents  and  working  or  other  papers  in 
their  possession,  custody  or  control  which  may  be  required  from  time 
to  time; 

(g)  to  retain  the  services  of  any  person  on  a  fee  basis,  whether  or  not 
a  member,  to  authorize  any  such  person  to  enquire  into  all  matters 
which  may  be  brought  to  his  attention  by  the  committee  or  its  chair¬ 
man,  and  through  its  chairman  to  authorize  any  such  person  to  inter- 
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view  any  member  or  student  and  to  examine  any  books,  documents 
and  working  or  other  papers; 

(h)  to  determine  the  time  and  place  of  its  meetings  and  the  pro¬ 
cedure  thereat  and  from  time  to  time  to  uo  and  Uuuac  mi  suui  other 
matters  as  may  be  necessary  for  the  work  of  the  committee; 

(i)  to  admonish  informally  members  or  students  whether  charged 
or  not  under  these  by-laws. 

•(2)  Notwithstanding  any  other  provision  of  these  by-laws  the  profes¬ 
sional  conduct  committee  may  appeal  against  any  finding  or  order  made 
by  the  discipline  committee  under  by-law  80(4)  or  by  the  appeal 
committee  under  by-law  82(8). 

*(3)  Any  appeal  pursuant  to  this  by-law  shall  be  commenced  by  the 
professional  conduct  committee  giving  written  notice  thereof  to  the 
party  or  parties  to  the  proceedings  and  filing  a  copy  of  such  notice  with 
the  appeal  committee  or  with  the  council,  as  the  case  may  be. 

*(4)  Any  notice  of  appeal  given  under  this  by-law  shall  set  forth  the 
grounds  and  purposes  of  the  appeal  and  shall  state  what  variation,  if 
any,  is  sought  in  any  finding  or  order  against  which  the  appeal  is  taken 
and,  except  by  leave  of  the  body  hearing  the  appeal  and  upon  applica¬ 
tion  duly  made  in  accordance  with  provisions  of  these  by-laws,  no 
ground  of  appeal  may  be  put  forth  and  no  variation  sought  at  the 
hearing  which  is  not  included  in  the  notice  of  appeal. 

*(5)  'Ihc  provisions  in  by-law  80(7);  by-law  81;  by-law  82(2).  (4), 
(6),  (8),  (9)  and  (ID);  by-law  83(1  ),  (3).  (5),  (6)  and  (7);  by-law 
87(b),  (d),  (e),  (g)  to  (I)  both  inclusive,  (o),  (p),  (i|),  (s),  (u), 
(w)  and  (z);  and  by-laws  89  and  90  shall  apply  nuitatis  mutandis  to 
the  professional  conduct  committee  as  well  as  to  the  person  charged 
in  any  appeal  taken  pursuant  to  this  by-law  and  such  provisions  shall 
be  read  and  construed  accordingly. 

Discipline  Committee 

80  ( 1  )  The  discipline  committee  shall  consist  of  such  members,  including 

a  chairman  and  one  or  more  deputy  chairmen,  as  may  be  appointed  by 
the  council,  of  whom  three  shall  constitute  a  quorum;  it  may  sit  and 
effectively  act  in  two  or  more  divisions  at  the  same  time  provided  that 
notice  has  been  given  to  its  members  and  that  a  quorum  of  three  is 
present  in  each  division. 

(2)  In  any  case  where  the  professional  conduct  committee  refers  or 
makes  a  charge  to  the  discipline  committee,  the  discipline  committee 
shall  promptly  give  notice  of  the  time  appointed  for  a  formal  hearing. 

(3)  The  procedure  before  and  at  such  formal  hearing  shall  be  in 
accordance  with  the  provisions  of  by-law  87. 

(4)  If  after  a  formal  hearing  the  discipline  committee  finds  any  member 
or  student  guilty  of  a  charge,  it  rnay  order  one  or  more  of  the 
following,  namely: 

(a)  that  any  such  member  or  student  shall  be  reprimanded  by  the 
chairman  or  a  deputy  chairman  of  the  discipline  committee  or  disci¬ 
plined  in  such  other  way  as  the  committee  may  from  time  to  time 
determine; 

(b)  that  any  such  member  or  student  shall  pay  a  fine  to  the  Institute 
or,  if  such  fine  should  not  be  paid  within  ten  days,  that  the  member 
or  student  shall  be  dealt  with  under  this  by-law  in  such  maimer, 
including  suspension  or  expulsion,  as  the  committee  may  by  resolu¬ 
tion  from  time  to  time  determine; 

(c)  that  any  such  member  or  student  shall  be  suspended  from  any 
or  all  of  his  rights  and  privileges  as  such  under  the  Act  and  the 
by-laws  on  such  terms  and  conditions  as  the  committee  may  from 
time  to  time  determine  either  for  a  time  certain  or  until  the  committee 
shall  further  order; 

(d)  that  any  such  student  shall  be  struck  ofT  the  register  of  students; 

(e)  that  any  such  member  shall  be  expelled  from  membership  in 
the  Institute; 
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or  it  may  recommend  to  the  council  that  any  such  member  or  student 
be  permitted  to  resign. 

(5)  The  discipline  committee  may  accept  as  conclusive  proof  of  the 
facts  certified  the  following: 

(a)  in  the  case  of  a  convicted  person  the  certificate  of  conviction 
signed  by  the  Clerk  of  the  Court  or  other  officer  having  custody  of 
the  records  in  which  the  conviction  was  had  or  returned;  and 

(b)  in  the  case  of  the  revocation  or  suspension  of  a  licence  under 
The  Publie  Accountancy  Act  a  certificate  of  the  secretary  or  the 
registrar  of  The  Public  Accountants  Council  for  the  Province  of 
Ontario  of  any  action  taken  by  any  lawful  authority  with  regard 
to  a  licence. 

( 6)  The  discipline  committee  shall  have  power  during  or  after  a  formal 
hearing  to  admonish  informally  members  or  students  whether  found 
guilty  or  not. 

*(7) (a)  The  discipline  committee  shall  report  forthwith  tc  the  profes¬ 
sional  conduct  committee  the  disposition  of  every  charge  referred  or 
made  to  it. 

(b)  The  discipline  committee  shall  report  to  the  council  the  dis¬ 
position  of  every  charge  referred  or  made  to  it. 

81  ( 1 )  Notice  of  any  order  made  by  the  discipline  committee  may  be  given 
in  such  form  and  manner  as  the  discipline  committee  may  from  time  to 
time  determine  and  notice  of  any  order  of  expulsion  or  suspension  of  a 
member  shall  be  given  to  all  members  of  the  Institute  after  a  period 
of  fifteen  days  from  the  date  of  the  making  of  the  order. 

(2)  Notice  of  any  order  made  by  the  disci pli r c  committee  may,  at  its 
discretion,  be  published  in  The  Canadian  Chartered  Accountant  and 
such  publication  shall  be  deemed  adequate  notice  to  all  members  under 
clause  ( 1 )  of  this  by-law. 

(3)  Such  further  or  other  notice  of  any  order  made  by  the  discipline 
committee  under  by-law  80  may  be  ziven  or  published  in  such  a  way 
and  at  such  times  as  the  discipline  committee  or  the  council  may 
determine. 

*(4)  I  he  provisions  of  this  by-law  shall  apply  mututis  mutandis  to 
notice  or  publication  of  any  order  made  by  the  appeal  committee  under 
the  provisions  of  by-law  82  or  by  the  council  under  the  provisions  of 
by-law  83,  provided  that  upon  the  giving  of  any  notice  of  appeal 
or  of  final  appeal  or  of  any  notice  of  a  proceeding  in  a  court  by  way 
of  review  or  appeal,  as  the  case  may  be,  the  terms  of  any  order  and  the 
operation  of  this  by-law  as  to  notice  and  publication  shall  be  stayed 
pending  the  disposition  of  any  such  appeal  or  final  appeal  or  proceed¬ 
ing  unless  otherwise  ordered  by  the  appeal  committee,  the  council  or  a 
court,  as  the  case  may  be,  in  accordance  with  the  provisions  of  Section 
25(1)  of  The  Statutory  Powers  Procedure  Act,  1971 ,  or  other  pro¬ 
vision  or  statute  for  the  time  being  in  force. 

(5)  All  members  and  students,  by  their  applications  for  membership 
or  registration  or  by  their  contini  ance  of  membership  or  registration, 
shall  consent  and  be  deemed  to  have  consented  to  any  notice  or  publica¬ 
tion  under  this  by-law  and  by-laws  82  and  83. 

Appeal  Committee 

82  ( I )  The  appeal  committee  shall  consist  of  sitch  members  of  the  council, 
including  a  chairman,  as  may  be  appointed  by  the  council. 

(2)  Any  member  or  student  fount  guilty  of  any  charge  by  the  discipline 
committee  may  appeal  against  any  finding  or  any  order  under  by-law 
80(4)  by  giving  written  notice  of  appeal  to  the  appeal  committee  by 
registered  letter  addressed  to  the  office  of  the  Institute  in  Toronto  and 
by  filing  a  bond  satisfactory  to  the  chairman  of  the  appeal  committee 
not  later  than  ten  days  from  the  dale  of  the  making  of  any  such  finding 
or  order,  excluding  such  date  but  including  the  day  of  mailing,  and 
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unless  notice  of  appeal  is  given  and  the  bond  filed  as  required  by  this 
by-law,  the  findings  and  orders  of  the  discipline  committee  in  any 
particular  case  shall  be  final,  binding  and  conclusive  for  all  purposes. 

(3)  Any  notice  of  appeal  given  under  the  provisions  of  this  by-law 
shall,  in  the  manner  required  by  the  provisions  of  by-law  87(n),  set 
forth  the  grounds  of  appeal  and  shall  state  the  relief  asked. 

(4)  When  a  notice  of  appeal  is  duly  given,  the  appeal  committee  shall 
promptly  give  notice  of  the  time  appointed  for  a  hearing  of  the  appeal. 

(5)  Repealed,  June  12,  1972. 

(6)  If,  at  the  time  appointed  for  the  hearing  of  any  appeal,  the  person 
appealing  appears,  the  appeal  committee  shall  proceed  on  the  basis  set 
forth  in  the  notice  of  appeal. 

(7)  The  procedure  before  and  at  any  appeal  under  this  by-law  shall 
be  in  accordance  with  the  provisions  oi  by-law  87. 

(8)  The  appeal  committee  shall  have  power  by  order  to  confirm,  reject 
or  change  the  findings  and  any  orders  of  the  discipline  committee  made 
under  these  by-laws  including  those  relating  to  publication. 

(9)  T  he  findings  and  orders  of  the  appeal  committee  in  any  particular 
case  shall  be  final,  binding  and  conclusive  for  all  purposes  unless  a  final 
appeal  to  the  council  is  provided  for  in  these  by-laws  and  is  taken. 

*(  10)  The  appeal  committee  shall  report  forthwith  to  the  professional 
conduct  committee  the  disposition  of  every  appeal  taken  to  it. 

Council  —  Final  Appeal 

83  ( I  )  In  every  case  where  the  appeal  committee  confirms  or  makes  an 

order  suspending  a  member  or  student  or  striking  a  student  from  the 
register  or  expelling  a  member,  the  person  thus  suspended,  struck  from 
'  the  register  or  expelled  may  appeal  against  such  order  and  the  finding 
on  which  it  is  based  by  giving  written  notice  of  final  appeal  to  the 
council  by  registered  letter  addressed  to  the  office  of  the  Institute  in 
Toronto  and  by  filing  a  second  bond  satisfactory  to  the  president,  not 
later  than  ten  days  from  the  date  of  the  making  of  the  order  of  the 
appeal  committee,  excluding  such  date  but  including  the  day  of  mailing. 

( 2 )  Any  notice  of  final  appeal  given  under  the  provisions  of  this  by-law 
shall,  in  the  manner  required  by  the  provisions  of  by-law  87(n),  set 
forth  the  grounds  of  final  appeal  and  shall  state  the  relief  asked. 

(3)  When  notice  of  final  appeal  is  duly  given,  the  president  shall  con¬ 
vene  a  special  meeting  of  the  council  to  hear  the  final  appeal  and  the 
Institute  shall  promptly  give  notice  of  the  time  appointed  for  such 
hearing. 

(4)  Repealed,  June  12,  1972. 

(5 )  If,  at  the  time  appointed  for  the  bearing  •  f  (be  final  a.';\ the 
person  appealing  appears,  the  council  shall  either  hear  the  appeal  on 
the  basis  set  forth  in  the  notice  of  final  appeal  or,  in  its  discretion, 
proceed  by  way  of  a  new  formal  hearing  provided  there  is  a  request 
to  do  so  in  the  notice  of  final  appeal. 

(6)  In  any  final  appeal,  the  council  shall  have  power  to  confirm,  reject 
or  change  the  findings  and  orders  of  the  discipline  committee  and  the 
appeal  committee  and  to  make  any  order  which,  in  its  discretion,  the 
nature  of  the  case  or  natural  justice  may  require. 

( 7 )  The  decisions,  findings  and  orders  of  the  council  in  any  final  appeal 
shall  be  final,  binding  and  conclusive  for  all  purposes. 

In  connection  with  any  formal  hearing  by  the  discipline  committee  or 
with  any  appeal  to  or  other  hearing  by  the  appeal  committee  or  the 
council,  the  following  rules  of  procedure  shall  apply: 

(a)  any  person  charged  shall  be  entitled  to  ten  days  notice  of  the  time 
and  place  appointed  for  any  formal  hearing  of  the  charge  (excluding 
the  day  of  mailing  and  the  day  of  hearing)  together  with  a  copy  of  the 
charge,  addressed  to  him  at  his  last  known  address  shown  in  the  records 
of  the  Institute; 

(b)  any  person  appealing  to  the  appeal  committee  or  to  the  council 
shall  be  entitled  to  ten  days  notice  of  the  time  and  place  appointed  for 
the  hearing  of  the  appeal  or  of  the  final  appeal  (excluding  the  day  of 
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mailing  and  the  day  of  hearing)  addressed  to  him  at  his  last  known 
address  shown  in  the  records  ol  the  Institute; 

(e)  in  any  ease  where  the  appeal  committee  or  the  council  proceeds 
by  way  of  a  new  formal  hearing,  no  further  notice  of  the  new  formal 
hearing  shall  be  required  and  the  appeal  committee  or  the  council  may 
thereupon  proceed  vviiii  such  hearing; 

(d)  any  person  charged  or  appealing  shall  attend  at  the  time  and  place 
appointed  for  the  hearing  of  t  ie  charge  or  of  the  appeal;  if  the  person 
charged  or  appealing  does  not  attend  the  formal  hearing,  the  appeal  or 
the  final  appeal,  the  discipline  committee  or  the  appeal  committee  or  the 
council,  as  the  case  may  be,  may  proceed  in  his  absence  and  he  wall  not 
be  entitled  to  any  further  notice  in  the  proceedings; 

(e)  at  any  formal  hearing  of  a  charge,  the  person  charged  shill  be 
entitled  to  be  represented  by  legal  counsel  or  other  agent,  to  be  present 
during  the  hearing,  to  question  any  witnesses  either  personally,  by 
counsel  or  such  other  agent,  and  to  submit  statements,  evidenc:  and 
argument;  and  at  any  appeal  or  final  appeal,  not  involving  a  new  formal 
hearing,  any  person  appealing  shall  be  entitled  to  lie  represented  by 
legal  counsel  or  other  agent,  to  be  present  during  the  hearing  i  nd  to 
submit  argument; 

(f )  the  discipline  committee,  the  appeal  committee  or  the  council  may 
require  the  attendance  before  it  of  any  member  or  student  ard  the 
production  of  any  books,  documents  and  working  or  other  papers; 

(g)  unless  it  be  otherwise  specially  provided,  the  procedure  at  all 
formal  hearings  and  appeals  shall  be  determined  by  the  ruling  of  the 
chairman,  whose  decision  shall  be  final,  binding  and  conclusive; 

(h)  a  formal  hearing  or  the  hearing  of  any  appeal  may  be  adjourned 
at  any  time  and  from  time  to  lime  and  no  funhe;  notice  shall  be 
required; 

(i)  the  proceedings  at  any  formal  hearing  or  at  any  appeal  from  which 
a  final  appeal  may  be  taken  shall  be  recorded  in  shorthand  or  otherwise 
and  where  an  appeal  or  final  appeal  is  taken  under  the  by-laws  the  party 
appealing  shall,  subject  to  clause  (j)  hereof,  request,  pay  for  and  file  a 
complete  transcript  of  the  proceedings,  and  that  transcript  shall  be  con¬ 
clusive  evidence  of  the  proceedings  for  the  purposes  of  the  appeal  or 
final  appeal; 

(j)  in  any  appeal  or  final  appeal,  and  upon  application  made  on  notice 
to  all  parties  not  later  than  15  days  from  the  date  of  the  filing  of  the 
notice  of  appeal  or  of  final  appeal,  the  chairman  of  the  appeal  com¬ 
mittee  or  of  the  council  as  the  case  may  be,  may,  in  his  absolute  dis¬ 
cretion,  dispense  with  the  requirement  of  filing  a  complete  transcript  as 
provided  in  clause  (i)  hereof  and  may  order  instead  that  the  party 
appealing  file  only  those  portions  of  the  transcript  as  bear  upon  the 
grounds  set  forth  in  the  notice  of  appeal  or  notice  of  final  appeal; 

(k)  if  more  than  one  member  or  student  be  involved  in  any  charge 
or  if  there  be  more  than  one  charge,  the  formal  hearing  or  appeal  may 
proceed  as  to  each  charge  or  member  or  student  separately  or  together 
as  the  chairman  may  from  time  to  time  determine; 

(l)  in  any  formal  hearing  the  discipline  committee,  the  appeal  com¬ 
mittee  or  the  council,  as  the  case  may  be,  may  administer  oaths  and 
affirmations  for  the  purpose  of  any  of  its  proceedings  and  may  require 
evidence  before  it  to  be  given  under  oath  or  affirmation ; 

(m)  the  discipline  committee,  the  appeal  committee  and  the  council, 
as  the  case  may  be,  shall  have  power  to  charge  the  costs  of  any  formal 
hearing,  appeal  or  final  appeal  to  the  member  or  student; 

(n)  any  notice  of  appeal  or  final  appeal  given  under  the  provisions 
of  these  by-laws  shall  set  forth  the  particular  grounds  of  appeal,  shall 
state  the  particular  relief  asked  and,  further,  whether  the  relief  asked  is 

(i)  a  review  of  and  change  in  any  finding  on  which  the  order  was 
based,  in  which  case  the  finding  and  the  change  requested  shall  be 
set  forth  in  the  notice. 
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(ii)  the  setting  aside  of  or  a  change  in  the  whole  or  an>  term  of  the 
order  and,  in  the  latter  case,  any  such  term  of  the  order  shall  be  set 
forth  in  the  notice, 

(iii)  a  new  formal  hearing  of  the  whole  or  a  particular  aspect  of  the 
charge  by  the  body  hearing  the  appeal  or  final  appeal  and,  in  the 
latter  case,  any  such  particular  aspect  of  the  charge  shall  be  set  forth 
in  the  notice, 

and,  except  by  leave  of  the  body  hearing  the  appeal  or  the  final  appeal 
and  upon  application  duly  made  in  accordance  with  the  provisions  of 
these  by-laws,  no  ground  of  appeal  may  be  put  forth  and  no  relief  may 
be  asked  at  the  hearing  which  is  not  included  in  the  notice  of  appeal 
or  of  final  appeal; 

(o)  any  notice  of  appeal  or  of  final  appeal  may  be  amended  at  the 
hearing  with  leave  of  the  appeal  committee  or  of  the  council  as  the  case 
may  be,  provided  notice  of  application  for  amendment  setting  out  the 
amendment  has  been  given  to  the  office  of  the  Institute  at  Toronto  at 
least  five  days  prior  to  the  date  appointed  for  the  hearing  of  the  appeal 
or  final  appeal; 

(p)  where  the  body  hearing  the  appeal  or  final  appeal  allows  an 
amendment  under  the  foregoing  provision  of  this  by-law,  any  reference 
in  these  by-laws  to  a  “notice  of  appeal”  or  to  a  “notice  of  final  appeal” 
thereafter  shall  mean  the  notice  of  appeal  or  the  notice  of  final  appeal 
as  amended; 

(q)  notwithstanding  any  other  provision  of  these  by-laws,  the  appeal 
committee  and  the  council  may,  in  particular  cases,  proceed  in  such 
manner  and  grant  such  relief  as  the  nature  of  the  case  or  natural  justice 
nay  require; 

'r)  where  there  is  a  variance  between  the  wording  of  a  charge  and  the 
evidence  presented  in  support  thereof,  and  wl  crc,  in  the  opinion  of  the 
discipline  committee,  the  member  or  student  has  not  been  prejudiced 
ay  lack  of  notice,  the  discipline  committee  n  ay  direct  an  amendment 
of  the  charge  so  as  to  make  it  conform  to  the  evidence  and  proceed  with 
the  hearing  of  the  charge,  but  where,  in  the  opinion  of  the  discipline 
committee,  the  member  or  student  may  be  prejudiced  by  such  amend¬ 
ment,  the  discipline  committee  may,  if  it  is  of  the  opinion  that  such 
prejudice  can  be  removed  by  an  adjournment,  make  such  amendment 
and  adjourn  the  hearing  of  the  charge  to  a  later  date;  this  provision  shall 
also  apply  to  a  new  formal  hearing  in  accordance  with  the  provisions 
of  these  by-laws  and  shall  be  read  and  construed  accordingly; 

(s)  the  discipline  committee,  the  appeal  committee  or  the  council,  as 
the  case  may  be,  shall  send  to  the  person  charged  or  appealing,  bv  first- 
class  mail  addressed  to  sueli  person  at  his  address  last  known  to  it, 
a  copy  of  its  final  decision  and  order,  if  any,  in  the  proceedings,  together 
with  the  reasons  therefor,  where  reasons  have  been  given,  and  such 
party  shall  be  deemed  to  have  received  a  copy  of  the  decision  or  order 
on  the  fifth  day  after  the  day  of  mailing  unless  he  did  not,  acting  in  gm>d 
faith,  through  absence,  accident,  illness  or  other  cause  beyond  his  con¬ 
trol,  receive  the  copy  of  the  decision  or  order  until  a  later  dale,  and 
accordingly  that  the  time  limited  by  by-law  81  (1)  as  to  notice  or 
publication  of  any  order,  and  by  by-law  82(2)  and  by-law  83(1  )  as  to 
the  giving  of  notice  of  appeal  or  of  any  final  appeal,  shall  be  deemed 
to  commence  on  the  fifth  day  following  the  date  of  mailing  by  first-class 
mail  in  accordance  with  the  provisions  of  this  paragraph,  provided  that 
in  lieu  of  mailing  as  aforesaid,  a  copy  of  the  decision  or  order,  if  any, 
together  with  the  reasons  therefor,  where  reasons  have  been  given,  may 
be  personally  served  upon  such  party  and  in  such  cases  the  time  limited 
by  by-law  81(1)  as  to  notice  of  publication  of  any  order,  and  by-law 
82(2)  and  by-law  83(1 )  as  to  the  giving  of  notice  of  appeal  or  of  any 
final  appeal,  shall  commence  on  the  day  next  following  the  day  on 
which  such  personal  service  is  effected; 

(t)  in  any  formal  hearing  the  discipline  committee,  the  appeal  com¬ 
mittee  or  the  council,  as  the  case  may  be,  may  require  any  person. 
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including  the  person  charged,  by  summons  issued  ,  iu  Section 

12  of  The  Statutory  Powers  Procedure  Act,  1971,  or  other  provision 
or  statute  for  the  time  being  in  force,  to  give  evidence  on  oath  or 
affirmation  at  that  formal  hearing,  and  to  produce  in  evidence  at  such 
hearing  the  documents  and  things  specified  in  the  summons  by  the  body 
issuing  it,  provided  that  such  evidence,  documents  and  things  are 
relevant  to  the  subject  matter  of  the  proceedings  and  are  admissible 
at  the  formal  hearing; 

*(u)  the  discipline  committee,  the  appeal  committee,  or  the  council, 
as  the  case  may  be,  shall  give  its  final  decision  and  order,  if  any,  in  any 
proceedings  in  writing  and  shall  give  reasons  in  writing  therefor  if  so 
requested  by  a  party; 

(v)  where  the  good  character,  propriety  of  conduct  or  competence 
of  the  person  charged  is  in  issue  in  any  formal  hearing,  the  professional 
conduct  committee  shall  furnish  such  person  with  reasonable  informa¬ 
tion  of  any  allegations  with  respect  thereto  prior  to  the  hearing; 

(w)  the  discipline  committee,  or  the  appeal  committee  or  the  council, 
as  the  case  may  be.  may 

(i)  make  such  orders  or  give  such  directions  in  proceedings  before 
it  ;is  it  considers  proper  to  prevent  abuse  of  its  processes, 

(ii)  reasonably  limit  further  cross-examination  of  a  witness  where 
it  is  satisfied  that  the  cross-examination  of  the  witness  has  been 
sufficient  to  disclose  fully  and  fairly  the  facts  in  relation  to  which 
he  has  given  evidence, 

(iii)  exclude  from  a  hearing  anyone,  other  than  a  barrister  and 
solicitor  qualified  to  practise  in  Ontario,  appearing  as  an  agent  on 
behalf  of  a  party  or  as  an  adviser  to  a  witness  if  it  finds  that  such 
person  is  not  competent  properly  to  represent  or  to  advise  the  party 
or  does  not  understand  and  comply  at  the  hearing  with  the  duties  and 
responsibilities  of  an  advocate  or  adv  iscr, 

Civ)  make  such  orders  and  give  such  directions  as  it  considers  neces¬ 
sary  for  the  maintenance  of  order  and  such  orders  or  directions  may 
be  enforced  in  the  manner  provided  in  Section  9(2)  of  V lie  Statutory 
Powers  Procedure  Act,  1971 ,  or  other  provision  or  statute  for  the 
time  being  in  force; 

(x)  in  any  formal  hearing  by  the  discipline  committee,  the  appeal 
committee  or  the  council,  as  the  case  may  be; 

(i)  a  witness  may  be  advised  by  his  counsel  or  agent  as  to  his  rights 
but  such  counsel  or  agent  may  take  no  other  part  in  such  hearing 
without  leave  of  the  body  holding  such  hearing;  and 

(ii)  where  such  a  hearing  is  in  camera  a  counsel  or  agent  for  a  wit¬ 
ness  shall  not  be  entitled  to  be  present  except  when  that  witness  is 
giving  ev  idence; 

(y)  in  any  formal  hearing  the  discipline  committee,  the  appeal  com¬ 
mittee  or  the  council,  as  the  case  may  be,  may: 

(i)  to  the  extent  permitted  bv  Section  15  of  The  Statutory  Pmver* 
Procedure  Act,  1971 ,  or  other  prov  ision  or  statute  for  the  time  being 
in  force,  admit  as  evidence  whether  or  not  given  or  proven  under 
oath  or  affirmation  or  admissible  as  evidence  in  a  court,  any  oral 
testimony  and  any  document  or  other  thing  relevant  to  the  subject 
matter  of  the  proceedings  and  may  act  on  such  evidence,  but  may 
exclude  anything  unduly  repetitious; 

(ii)  admit  a  copy  of  a  document  or  other  thing  as  evidence  where 
it  is  satisfied  as  to  the  authenticity  there<'f: 

(iii)  grant  leave  to  the  person  producing  or  to  the  person  entitled  to 
a  document  that  has  been  filed  in  evidence  to  cause,  or  to  itself  cause, 
such  document  to  be  photocopied  and  it  may  authorize  the  photo¬ 
copy  to  be  filed  in  evidence  in  the  place  of  the  document  filed  and 
release  the  document  filed,  or  may  furnish  to  the  person  producing 
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it  or  the  person  entitled  to  it  a  photocopy  of  the  document  filed, 
certified  by  a  member  of  the  discipline  committee,  the  appeal  com¬ 
mittee  or  the  council,  as  the  ease  may  be; 

(/)  a  member  of  the  discipline  committee  who  has  participated  in  the 
hearing  of  a  charge  by  the  discipline  committee  shall  not  partiei  iate  in 
the  hearing  of  any  appeal,  final  appeal  or  new  l<  imal  hearing  in  the 
same  matter,  and  a  member  of  the  council  who  has  participated  in  the 
hearing  of  an  appeal  or  in  a  new  formal  hearing  by  the  appeal  com¬ 
mittee  shall  not  participate  in  the  hearing  of  any  final  appeal  or  in  a 
further  new  formal  hearing  in  the  same  matter; 

(aa )  the  members  of  the  discipline  committee,  the  appeal  committee  or 
the  council,  as  the  case  may  be,  who  are  assigned  to  render  a  decision 
after  any  formal  hearing  or  any  appeal  shall  not  have  taken  part  prior 
to  such  formal  hearing  or  appeal  in  any  investigation  or  consideration 
of  the  subject  matter  of  such  formal  hearing  or  appeal  and  shall  not 
communicate  directly  or  indirectly  in  relation  to  the  subject  matter  of 
such  formal  hearing  or  appeal  with  any  person  or  with  any  party  or  his 
representative  except  upon  notice  to  and  opportu  lity  for  all  parties  to 
participate,  but  such  members  may  seek  legal  advice  from  an  adviser 
independent  from  the  parties  and  in  such  ease  the  nature  of  the  advice 
shall  be  made  known  u>  the  parlies  in  order  that  they  may  make  a 
submission  as  to  the  law; 

(ah)  no  member  of  the  discipline  committee,  the  appeal  committee  or 
the  council,  as  the  case  may  be,  shall  participate  in  a  decision  pursuant 
to  any  formal  hearing  or  appeal  who  was  not  present  throughout  such 
hearing  or  appeal  and  heard  the  evidence  and  argument  of  the  parlies, 
and,  except  with  the  consent  of  the  parties,  no  decision  pursuant  to  the 
hearing  shall  be  reached  unless  all  members  so  present  participate  in 
the  decision; 

(ac)  in  any  formal  hearing  the  findings  of  fact  shall  be  based  exclu¬ 
sively  on  evidence  admissible  or  matters  that  may  be  noticed  under 
sections  15  and  16  of  The  Statutory  Powers  Proce,Jure  Act,  1971,  or 
other  provision  or  statute  for  the  time  being  in  force. 

88*  The  discipline  committee,  the  appeal  committee  or  the  council,  as  the 
case  may  be,  may,  in  making  its  decision  in  any  proceedings, 

(a)  take  notice  of  facts  that  may  be  judicially  noticed;  and 

(b)  take  notice  of  any  generally  recognized  scientific  or  technical  facts, 
information,  or  opinions  within  its  scientific  or  specialized  knowledge. 


Any  formal  hearing  shall  be  open  to  the  public  except  where  the 
discipline  committee,  the  appeal  committee  or  the  council,  as  the  ease 
may  be,  is  of  the  opinion  that, 

f  a )  matters  involving  public  security  may  be  disclosed;  or 
(b)  intimate  financial  or  personal  matters  or  other  matters  may  be 
disclosed  at  the  hearing  of  such  a  nature,  having  regard  to  the  circum¬ 
stances,  that  tlie  desirability  of  avoiding  disclosure  thereof  in  the 
interests  ol  any  person  affected  or  in  the  public  interest  outweighs  the 
desirability  of  adhering  to  the  principle  that  hearings  be  open  to  the 
public, 

in  which  case  the  discipline  committee,  the  appeal  committee  or  the 
council,  as  the  case  may  be,  may  hold  the  hearing  concerning  such 
matters  in  camera. 
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ICAO  Rules  of  Professional  Conduct  (excerpts) 


The  rules  of  professional  conduct,  as  a  whole,  flow  from  the  special 
obligations  embraced  by  the  chartered  accountant.  The  reliance  of  the 
public,  generally,  and  the  business  community,  in  particular,  on  sound 
and  fair  financial  reporting  and  competent  advice  on  business  alTairs 
— ■  and  the  economic  importance  of  that  reporting  and  advice  —  impose 
these  special  obligations  on  the  profession.  They  also  establish,  firmly, 
its  social  usefulness. 

The  rules  and  the  related  Interpretations  of  Council  centre  about  a 
number  of  principles  —  fundamental  statements  of  accepted  conduct 
whose  soundness  is,  for  the  most  part,  self-evident 

These  principles  arc: 

•  A  member  or  student  shall  conduct  himself  at  all  limes  in  a  man¬ 
ner  which  will  maintain  the  good  reputation  of  the  profession  and  its 
ability  to  serve  the  public  interest. 

•  A  member  or  student  shall  perform  his  professional  s  tv'-vt  w:rh 
integrity  and  care  and  accept  an  obligation  to  sustain  his  professional 
competence  by  keeping  himself  informed  of,  and  complying  with, 
developments  in  professional  standards. 

•  A  member  who  is  engaged  to  express  an  opinion  on  financial 
statements  shall  hold  himself  free  of  any  influence,  interest  or  rela¬ 
tionship,  in  respect  of  his  client's  affairs,  which  impairs  his  profes¬ 
sional  judgment  or  objectivity  or  which,  in  the  view  of  a  reasonable 
observer,  has  that  effect. 

•  A  member  or  student  has  a  duty  of  confidence  in  respect  of  the 
affairs  of  any  client  and  shall  not  disclose,  without  proper  cause,  any 
information  obtained  in  the  course  of  his  duties,  nor  shall  he  in  any 
way  exploit  such  information  to  his  advantage. 

•  The  development  of  a  member's  practice  shall  be  founded  upon 
a  reputation  for  professional  excellence,  and  the  use  of  methods 
commonly  characterized  as  self-promotion  or  solicitation  is  not  in 
keeping  with  this  principle. 

•  A  member  shall  act  in  relation  to  any  other  member  with  the 

courtesy  and  consideration  due  between  prcl-'srff-.n!  cv'lengncs  and 

which,  in  turn,  he  would  wish  to  be  accorded  by  the  other  member. 

*  *  * 

A  number  of  the  principles  need  not  be  expounded  upon  —  those  which 
concern:  upholding  the  honour  and  good  reputation  of  the  profession; 
the  performance  of  professional  services  with  integrity  and  care;  the 
duty  of  confidence;  and  the  duty  to  act  with  courtesy  and  considerction 
toward  professional  colleagues. 

Some  aspects  of  the  principles  and  of  the  rules  derived  from  them  do, 
however,  warrant  discussion: 

•  the  sustaining  of  professional  competence; 

•  the  duty  to  avoid  conflicts  of  interest  in  respect  of  a  client’s  affairs; 
and 

•  the  development  of  a  practice  by  establishing  a  good  reputt  tion 
rather  than  by  self-promotion  or  solicitation. 

It  is  apparent  that  the  more  sophisticated  and  complex  society  beconcs, 
the  greater  the  demands  it  makes  of  its  institutions,  including  its  pro¬ 
fessions.  Society’s  expectations  of  the  accounting  profession  —  par¬ 
ticularly  in  its  financial  reporting  roles  and  its  business  advisory  services 
—  will,  therefore,  continue  to  rise.  This  underscores  the  need,  expressed 
in  the  statement  of  principles,  for  sustaining  individual  professional 
competence  by  keeping  abreast  of  and  complying  with  development*  in 
professional  standards. 
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It  makes  imperative,  too,  the  duty  that  the  chartered  accountant  bring, 
and  be  seen  to  bring,  the  qualities  of  objectivity  and  integrity  to  his 
professional  services.  It  thus  becomes  a  cardinal  position  of  a  member 
of  the  profession  that  he  will  not  subordinate  his  prolessionul  judgment 
to  the  will  of  others,  and  that  he  expresses  his  conclusions  honestly  and 
impartially. 

In  this  respect,  clearly,  chartered  accountants  cannot  practise  their 
profession  and  participate  in  the  affairs  of  their  community  without 
being  exposed  to  ciicuuisuiiiccs  that  may  place  p;\. jpesi  their 
objectivity  and  integrity,  and  it  would  be  impractical  to  impose  detailed 
proscriptions  intended  to  cover  all  conceivable  situations.  To  do  so  on 
a  rigid  basis  would  be  to  inhibit  the  rendering  of  useful  services  even 
when  the  likelihood  of  impairment  of  the  chattered  accountant’s 
objectivity  was  relatively  remote. 

While  it  may  be  difficult  for  a  chartered  accountant  always  to  appear 
completely  free  of  any  disabling  influence,  interest  or  relationship  in 
respect  of  his  client's  affairs,  pressures  upon  his  objectivity  or  integrity 
are  subject  to  powerful  countervailing  forces  and  restraints  —  his 
liability  in  law,  his  responsibility  to  his  profession  for  his  professional 
actions  and,  perhaps  most  importantly,  the  inbred  resistance  of  a  dis¬ 
ciplined  professional  person  to  any  infringement  upon  his  basic  impar¬ 
tiality  and  integrity  in  the  rendering  of  services. 

Since,  however,  the  public  must  be  assured  of  the  chartered  account¬ 
ant's  freedom  from  any  conflict  of  interest,  the  profession  tests  its 
existence  against  the  criterion  of  whether  a  reasonable  man,  having 
knowledge  of  all  the  facts  and  taking  into  consideration  normal  strength 
of  character  and  normal  behaviour  under  the  particular  circumstances, 
would  conclude  that  a  specified  relationship  between  a  chartered  ac¬ 
countant  and  a  client  posed  an  unacceptable  threat  to  the  chartered 
accountant's  independence  of  judgment.  Only  thus  can  public  confi¬ 
dence  in  the  objectivity  and  integrity  of  the  chartered  accountant  be 
sustained,  and  it  is  upon  this  public  confidence  that  the  reputation  and 
usefulness  of  the  profession  rest. 

Turning  to  the  matter  of  building  a  practice  —  strictures  against  adver¬ 
tising,  against  publicly  claiming  special  skills  above  those  possessed  by 
colleagues  with  equal  qualifications,  and  against  solicitation  for  engage¬ 
ments,  arc  readily  understood  by  a  member  of  a  profession.  He  regards 
these  acts,  almost  instinctively,  as  the  very  antithesis  of  professionalism 
—  a  scrambling  for  clientele  inappropriate  to  an  essentially  intellectual 
calling  which  emphasizes  quality  of  service.  So,  too,  with  responding  to 
calls  for  tenders  for  engagements.  Yet  to  the  critic  the  appearance  is 
that  of  “restrictive  practices”  which  are  not  in  the  public  interest.  The 
onus  of  proof  that  these  restraints  arc  contrary  to  the  public  interest  lies 
with  the  critic  but  is  not  a  burden  that  is  usually  taken  up. 

The  profession  can,  however,  hypothesize  the  absence  of  these  rules 
and,  with  conviction,  take  the  position  that  the  result  w-ould  be  contrary 
to  the  public  interest.  It  would  not  be  in  the  public  interest,  for  example, 
that  the  selection  of  a  practitioner  by  a  client  was  a  function  of  the  skill 
of  the  practitioner’s  advertising  agency  and  the  size  of  his  advertising 
budget;  nor  that  a  practitioner  could,  publicly,  claim  for  himself  pro¬ 
fessional  skills  exceeding  those  of  similarly  qualified  practitioners,  in  a 
purely  subjective  fashion  and  without  let,  hindrance  or  reasonable 
constraint;  nor  that  quality  of  service  in  the  important  realms  of  rights 
and  property,  in  which  chartered  accountants  function,  should  become 
uccondary  to  price  —  for  example,  a  public  accounting  engagement 
being  tailored  to  a  bid  price  rather  than  to  the  needs  of  the  engagement, 
as  they  emerge,  in  the  professional  judgment  of  the  chartered  account¬ 
ant;  nor  that  self-promotion  replace  the  building  of  a  reputation  for 
professional  competence. 
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It  is  not  an  exaggeration  to  suggest  that  the  rules  concerned  are  basic 
to  a  profession  and  that  their  removal  would  lead,  in  the  long  run,  to 
downgrading  the  quality  of  service  given  and  to  the  disintegration  of 
the  profession.  Since  the  public  interest  in  the  quality  of  services  pro¬ 
vided  by  chartered  accountants  is  assumed  in  the  continuing  existence 
and  growth  of  the  profession,  that  interest  would  not  be  served  by  any 
act  which  tended  to  destroy  the  profession. 


Definitions 

I  he  definitions  in  and  provisions  of  the  by-laws  of  the  Institute  govern 
these  rules,  where  applicable.  Members  and  students  arc  referred,  in 
particular,  to  By-law  2  which  contains  a  number  of  relevant  definitions. 

Application* 

•  A  member  not  engaged  in  the  practice  of  public  accounting  must 
ohserve  these  rules  except  where  the  wording  of  any  rule  makes  it 
clear  that  it  relates  specifically  to  the  practice  of  public  accounting  or 
there  is  a  specific  exception  made  in  a  particular  rule. 

•  Where  the  term  “professional  services”  is  used  it  means,  in  its 
application  to  a  member  not  engaged  in  the  practice  of  public 
accounting,  those  of  his  activities  where  the  public  or  his  associates 
are  entitled  to  rely  on  his  membeiship  in  the  Institute  as  gi.ing  him 
particular  competence. 

•  A  member  is  responsible  to  the  Institute  for  compliance  with  these 
rules  by  others  associated  with  him  in  the  public  practice  of  the  func¬ 
tions  covered  by  the  rules,  who  arc  cither  under  his  supervision  or 
share  with  him  proprietary  interest  in  the  practice,  and  must  not 
permit  others  to  carry  out  on  his  behalf  acts  which,  if  he  carried  them 
out  himself,  would  place  him  in  violation  of  the  rules. 

•  A  member  who  is  resident  outside  Canada  is  expected  to  abide  by 
the  rules  of  the  organized  accounting  profession  in  the  jurisdiction  in 
which  he  resides  and  to  ensure  that  his  actions  do  not  bring  disrepute 
upon  the  Institute. 

Interpretation 

In  interpreting  the  rules,  they  are  to  be  read  in  the  light  of  the  Foreword 
to  the  Rules  of  Professional  Conduct  and  of  the  Interpretations  issued 
by  the  council  from  time  to  time. 


100  —  GENERAL 

101  Members  and  students  shall  comply  with  the  by-laws,  rules  and  regula¬ 
tions  and  rules  of  professional  conduct  of  the  Institute  as  they  may  be 
from  time  to  time  and  with  any  order  or  resolution  of  the  council  or 
officers  of  the  Institute  under  the  by-laws. 

102  Any  member  or  student  who  has  been  convicted  of  any  criminal  oi 
similar  offence  may  be  charged  with  professional  misconduct  by  the 
professional  conduct  committee;  in  such  cases,  a  certificate  of  convic¬ 
tion  by  any  competent  court  shall  be  sufficient  evidence  of  the  convic¬ 
tion  and  of  the  commission  of  the  offence. 
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200  —  STANDARDS  OF  CONDUCT  AFFECTING  THE 

PUBLIC  INTEREST 

201  A  member  or  student  shall  conduct  himself  at  all  times  in  a  manner 
which  will  maintain  the  good  reputation  of  the  profession  and  its  ability 
to  serve  the  public  interest. 

202  A  member  or  student  shall  perform  his  professional  services  with 
integrity  and  due  care. 

203  A  member  shall  sustain  his  professional  competence  by  keeping  himself 
informed  of,  and  complying  with,  developments  in  professional  stand¬ 
ards  in  all  functions  in  which  he  practises  or  is  relied  upon  because  of 
his  calling. 

204  A  member  who  is  engaged  to  express  an  opinion  on  financial  statements 
shall  hold  himself  free  of  any  influence,  interest  or  relationship,  in 
respect  of  his  client’s  affairs,  which  impairs  his  professional  judgment 
or  objectivity  or  which,  in  the  view  of  a  reasonable  observer,  has 
that  effect. 

205  A  member  or  student  shall  not  sign  or  associate  himself  with  any  letter, 
report,  statement,  representation  or  financial  statement  which  he 
knows,  or  should  know,  is  false  or  misleading,  whether  or  not  the  sign¬ 
ing  or  association  is  subject  to  a  disclaimer  of  responsibility. 

206.1  In  expressing  an  opinion  on  financial  statements  examined  by  him  a 
member  shall  not 

( 1 )  fail  to  reveal  any  material  fact  known  to  him  which  is  not  disclosed 
in  the  financial  statements,  the  omission  of  which  renders  the  financial 
statements  misleading,  nor 

(2)  fail  to  report  any  material  mis-statement  known  to  him  to  be  con¬ 
tained  in  the  financial  statements. 

3.  A  member  shall  not  express  an  opinion  on  financial  statements  exam¬ 
ined  by  him 

( 1 )  if  he  fails  to  obtain  sufficient  information  to  warrant  an  expression 
of  opinion,  or 

(2)  if  he  has  not  complied  in  all  material  respects  with  the  auditing 
standards  of  the  profession,  or 

(3)  if  the  exceptions  or  qualifications  to  the  opinion  are  sufficiently 
material  to  nullify  the  value  of  such  opinion. 

3  Subject  to  item  (3)  of  rule  206.2  a  member  shall  not  express  an  opinion 
on  financial  statements  examined  by  him  which  are  not  prepared  in 
accordance  with  the  accounting  standards  of  the  profession  unless  such 
opinion  is  suitably  qualified;  without  limiting  the  generality  of  the  fore¬ 
going,  if  a  member  expresses  an  opinion  w  ithout  qualification  or  excep¬ 
tion  that  financial  statements  are  presented  in  accordance  with  generally 
accepted  accounting  principles  and  if  such  statements  depait  in  any 
material  respect  from  the  recommendations  of  The  Accounting  and 
Auditing  Research  Committee  of  Tl  e  Canadian  Institute  of  Chartered 
Accountants  or  its  succcssor(s),  such  departure  must  be  capable  of 
justification  as  proper  in  the  particular  circumstances. 

207  A  member  shall  inform  his  client  of  any  business  connections,  any 
affiliations,  and  any  interests  of  which  the  client  might  reasonably 
expect  to  be  informed  but  this  docs  not  necessarily  include  disclosure 
of  professional  services  he  may  be  rendering  or  proposing  to  render  to 
other  clients. 
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208.1  A  member  or  student  shall  not,  in  connection  with  any  transaction 
involving  a  client,  hold,  receive,  bargain  for,  become  entitled  to  or 
acquire  any  fee,  remuneration  or  benefit  without  the  client’s  knowledge 
and  consent. 

.2  A  member  or  student  shall  not,  in  connection  with  ary  transaction 
involving  his  employer,  hold,  receive,  bargain  for,  become  entitled  to 
or  acquire  any  fee,  remuneration  or  benefit  without  the  employer’s 
knowledge  and  consent. 

209  A  member  or  student  shall  not  take  any  action,  such  as  acquiring  any 
interest,  property  or  benefit,  in  connection  with  which  he  makes 
improper  use  of  confidential  knowledge  of  a  client’s  affairs  obtained  in 
the  course  of  his  duties. 

210.1  A  member  or  student  shall  not  disclose  or  use  any  confidential  informa¬ 
tion  concerning  the  affairs  of  any  client  except  when  properly  acting  in 
the  course  of  his  duties  or  when  such  information  is  required  to  be 
disclosed  by  order  of  lawful  authority  or  by  the  council,  the  professional 
conduct  committee,  the  discipline  committee  or  the  appeal  committee 
in  the  proper  exercise  of  their  duties. 

J2  A  member  or  student  shall  not  disclose  or  use  any  confidential  informa¬ 
tion  concerning  the  affairs  of  his  employer  except  when  properly  acting 
in  the  course  of  his  duties  or  when  such  information  is  required  to  be 
disclosed  by  order  of  law  ful  authority  or  by  the  council,  the  professional 
conduct  committee,  the  discipline  committee  or  the  appeal  committee 
in  the  proper  exercise  of  their  duties. 

211  Subject  to  the  provisions  of  Rule  210,  a  member  shall  bring  to  the 
attention  of  the  professional  conduct  committee  any  apparent  breach 
of  these  rules  or  any  instance  involving  or  appearing  to  involve  doubt 
as  to  the  competence,  reputation  or  integrity  of  a  member,  student  or 
applicant. 


ICAO  Council  Interpretations  (excerpts) 


Cl  202  —  INTEGRITY  AND  DUE  CARE 
Documentation 

1  Cases  may  arise  from  time  to  time  where  a  member  may  be  asked  by  a 
court,  or  by  the  professional  conduct  committee,  to  substantiate 
procedures  carried  out  in  the  course  of  an  assignment.  If  the  member’s 
files  do  not  contain  sufficient  documentation  to  confirm  the  nature 
and  extent  of  the  work  done,  the  member  concerned  may  well  have 
great  difficulty  in  showing  that  proper  procedures  were  in  fact  carried 
out.  The  importance  of  adequate  documentation  cannot  be  over¬ 
emphasized;  without  it,  a  member’s  ability  to  outline  and  defend  his 
professional  work  is  seriously  impaired. 


Cl  203  —  PROFESSIONAL  COMPETENCE 

Refer  to  Rule  206  and  Cl  206,  Professional  Standards 
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Cl  204  —  OBJECTIVITY 

1  Rule  204  requires  that  a  member  engaged  to  express  an  opinion  on 
financial  statements  hold  himself  free  of  any  influence,  interest  or 
relationship,  in  respect  of  his  client’s  affairs,  which  impairs  his  profes¬ 
sional  judgment  or  objectivity  or  which,  in  the  view  of  a  reasonable 
observer,  has  that  effect. 

2  This  is  one  of  the  principles  expressed  in  the  foreword  to  the  rules  and 
the  foreword  includes  some  exposition  of  the  reasoning  underlying  the 
principle  and  thus  underlying  the  rule.  The  “reasonable  observer”  does 
not,  of  course,  exist  as  an  individual.  The  term  simply  expresses  the 
standard  by  which  impairment,  or  the  possibility  of  impairment,  can  be 
judged.  The  standard  is  that  of  a  reasonable  man  having  knowledge  of 
all  the  facts  involved  and  applying  judgment  objectively  —  that  is,  as 
an  impartial  observer. 

3  To  provide  guidance  for  members,  the  council  issues  this  Interpretation 
to  set  out  how,  in  its  opinion,  a  reasonable  observer  might  be  expected 
to  view  certain  situations. 

Cl  205  —  FALSE  OR  MISLEADING  STA 1 EMENTS 
Application  to  members  not  in  public  practice 

A  member  who  is  employed  other  than  in  public  practice  is  subject  to 
Rule  205  just  as  is  the  member  in  public  prachcc.  It  is  recognized  that 
under  exceptional  circumstances,  this  may  place  such  a  member  in  a 
difficult  position  vis-a-vis  the  organization  with  which  he  is  employed; 
however,  a  member  fails  in  his  professional  duty  if  he  allows  himself  to 
be  associated  with  financial  statements  or  other  documents  which  he 
knows,  or  should  know,  are  false  or  misleading. 


Cl  206  —  PROFESSIONAL  STANDARDS 
Auditing  standards 

1  Rule  206.2  of  the  Rules  of  Professional  Conduct  states,  inter  alia,  that 
no  member  shall  express  an  opinion  on  financial  statements  examined 
by  him  if  he  fails  to  obtain  sufficient  information  to  warrant  an 
expression  of  opinion. 

2  The  council  is  of  the  opinion  that  it  would  be  useful  to  members  to 
have  before  them  a  statement  of  certain  generally  accepted  auditing 
standards  which  are  in  addition  to  those  dealt  with  in  the  CICA  Hand¬ 
book.  Auditing  standards  relate  to  the  quality  of  work  to  be  performed 
and  the  suitability  of  the  resulting  audit  report  to  the  objectives  of  an 
audit.  These  are  pre-eminently  matters  of  judgment. 

3  The  council  considers  that  the  following  auditing  standards  are  gen¬ 
erally  accepted;  some  of  these,  while  implied  in  the  CICA  Handbook, 
may  not  be  specifically  set  out  therein: 

a)  The  examination  of  the  records  and  underlying  d  '*ij.  A*  be  per- 
formed  by  a  person  or  persons  having  adequate  technical  training  and 
proficiency  in  auditing,  with  due  care  and  with  an  objective  state  of 
mind. 

b)  The  work  is  to  be  adequately  planned  and  properly  executed.  If 
assistants  are  employed,  they  are  to  be  adequately  supervised. 
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c)  There  is  to  be  an  organized  study  and  evaluation  of  internal  control 
as  a  basis  for  any  reliance  thereon  in  determining  the  extent  of  test  audit 
procedures. 

d)  Sufficient  appropriate  evidential  matter  is  to  be  obtained  through 
inspection,  observation,  enquiry  and  confirmation  to  afford  a  reason¬ 
able  basis  for  expressing  an  opinion  on  the  financial  statements. 

Accounting  standards 

4  Rule  206.3:  this  rule,  subject  to  item  (3)  of  rule  206.2,  requires  that  a 
member  shall  not  express  an  opinion  on  financial  statements  examined 
by  him  which  arc  not  prepared  in  accordance  with  the  accounting 
standards  of  the  profession  unless  such  opinion  is  suitably  qualified. 
The  rule  further  provides  that,  without  limiting  the  generality  of  the 
foregoing,  if  a  member  expresses  an  opinion  without  qualification  or 
exception  that  financial  statements  arc  presented  in  accordance  with 
generally  accepted  accounting  principles  and  if  such  statements  depart 
in  any  material  respect  from  the  recommendations  of  the  Accounting 
and  Auditing  Research  Committee  of  the  Canadian  Institute  of 
Chartered  Accountants  or  its  succcssor(s)  (herein  collectively  referred 
to  as  the  Research  Committee),  such  departure  must  be  capable  of 
justification  as  proper  in  the  particular  circumstances. 

5  As  the  term  “accounting  standard v  of  the  profession”  and  reference  to 
the  recommendations  of  the  Research  Committee  arc  appearing  in  the 
rules  of  professional  conduct  for  the  first  time,  council  issues  this 
Interpretation  to  provide  guidance  fur  members.  While  the  term 
“accounting  principles"  is  widely  used  and  is  embodied  in  statute  law, 
it  docs  present  difficulties.  Sometimes  it  is  held  to  refer  only  to  broad 
general  principles,  while  at  other  times  its  meaning  has  been  extended 
to  cover  practices  as  well  as  principles. 

6  Where  the  term  “accounting  standards  of  the  profession”  is  used  in  the 
rule  it  expresses  this  wider  meaning,  i.e.,  that  body  of  principles  and 
practices  which  have  been  generally  adopted  by  the  profession  and 
which  are  applied  in  the  preparation  of  financial  statements,  taken 
together  with  the  requirements  of  any  governing  act,  such  as 
The  Business  Corporations  Act  and  The  Securities  Act  (subject  to  the 
comment  in  7(d)  below). 

7*  The  accounting  standards  of  the  profession  include  the  following: 

a)  accounting  practices  recommended  by  the  Research  Committee; 

b)  accounting  practices  that  differ  from  those  recommended  by  the 
Research  Committee,  provided  that  there  is  substantial  authoritative 
support  for  alternative  treatment  and  the  departure  from  the  Research 
Committee’s  recommendations  is  disclosed; 

c)  accounting  practices  not  specifically  dealt  with  by  the  Research 
Committee  but  which  are  generally  accepted  for  ordinary  industrial  and 
commercial  enterprises,  e.g.,  accrual  accounting;  and 

d)  requirements  of  any  governing  act  or  regulation,  providing  however, 
in  the  rare  event  that  there  is  a  conflict  between  the  other  accounting 
standards  of  the  profession  and  a  specific  statutory  or  regulatory 
requirement  the  member,  subject  to  the  comment  in  8  (below),  is  not 

relieved  of  the  responsibility  of  making  appropriate  qualification  in 
his  report. 

It  should  be  noted  that  in  connection  with  7  (d)  (above)  the  recom¬ 
mendations  of  the  Research  Committee  to-datc  do  not  cover  the  wholi 
spectrum  of  financial  reporting.  The  Preface  to  the  committee’s 
Research  Recommendations  (dated  December  1971)  states: 
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“Recommendations  arc  intended  to  apply  to  all  types  of  profit 
oriented  enterprises,  unless  a  particular  recommendation  makes  a 
specific  exemption  or  extension.  However,  pending  further  study, 
the  recommendations  do  not  necessarily  apply  to  the  special  prob¬ 
lems  of  banks  and  insurance  companies.  No  recommendation  is 
intended  to  override  the  requirements  of  a  governing  statute.” 

The  form  and  content  of  financial  reports  of  banks  and  insurance  com¬ 
panies  are  controlled,  or  heavily  influenced,  by  statute  or  by  govern¬ 
mental  regulation.  While  the  Research  Committee  is  silent  as  to 
accounting  methods  appropriate  to  the  circumstances  of  such  financial 
institutions  some  accounting  practices  are  prescribed  or  permitted  for 
them  by  law  or  regulation  which  are  different  from  those  that  would  be 
considered  normal  for  ordinary  commercial  and  industrial  enterprises. 
In  these  circumstances  it  is  considered  appropriate  for  an  auditor  to 
omit  a  reference  to  generally  accepted  accounting  principles  in  his 
report  and  not  to  qualify  his  report. 


9  The  latter  part  of  rule  206.3,  while  not  ruling  out  circumstances  in 
which  financial  reporting  may  depart  from  the  recommendations  of  the 
Research  Committee,  places  the  burden  of  justification  upon  the 
member  if  he  issues  an  unqualified  report  in  such  circumstances. 

10  Apart  from  general  requirements  of  rule  206.3,  members  should  keep 
in  mind  policy  statement  No.  27,  effective  December  18.  1972,  of  the 
Securities  Administrators  in  Canada  which  reads  as  follows: 

“Where  the  term  ‘generally  accepted  accounting  principles’  is  used, 
either  in  Securities  Legislation,  Regulations,  and  Companies  Legis¬ 
lation  and  Regulations,  the  Securities  Administrators  v,  ill  regard 
pronouncements  by  the  Accounting  and  Auditing  Research  Com¬ 
mittee  of  the  Canadian  Institute  of  Chartered  Accountants  to  the 
extent  set  out  in  the  research  recommendations  in  the  *CICA  Hand¬ 
book’  as  ‘generally  accepted  accounting  principles’.” 

Council  understands  that  in  the  implementation  of  this  policy,  the 
Securities  Administrators  have  adopted  the  standards  referred  to  in 
paragraph  7  above. 

*  *  * 

Refer  also  to  Rule  202  and  Cl  202,  Documentation. 


The  Consultation  Service  ci.c.a.o.) 

Information  for  those  wishing 

to  make  use  of  the  Consultation  Service. 


General 

Recognizing  that  many  members  practising  alone  or  in  smaller  firms 
encounter  problems  on  which  they  would  welcome  the  opportunity  to 
check  their  judgment  with  an  experienced  member  of  t^c  profession, 
the  council,  in  December  1963,  established  the  consultation  service 
to  provide  such  assistance  in  the  fields  of  accounting  and  auditing. 

Consultants 

A  number  of  consultants  have  been  selected  by  council  because  of 
their  knowledge  and  reputation  in  the  field  of  accounting  theory,  audit¬ 
ing  practice  and  financial  reporting.  They  have  agreed  to  act  as  a  panel 
to  assist  other  members  of  the  profession  in  these  areas. 
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How  to  obtain  assistance 

A  practitioner  requiring  assistance  from  a  consultant  should  call  or 
write  the  Institute  and  ask  to  be  supplied  with  the  names  of  consultants. 
The  Institute  will  select  three  names  from  the  panel  in  rotation  and 
supply  the  practitioner  with  the  consultants’  names,  firms,  telephone 
numbers  and  addresses.  The  practitioner  will  select  one  consultant  and 
contact  him  directly  by  telephone  or  letter 

Areas  of  consultation 

A  problem  should  not  be  presented  to  a  consultant  until  the  practi¬ 
tioner  has  explored  all  avenues  of  approach  to  a  solution  and  has 
reached  the  point  where  he  needs  cither  confirmation  of  his  findings  or 
additional  help.  He  may  ask  the  consultant  — 

•  how  to  clear  up  a  difficult  point; 

•  for  confirmation  of  a  conclusion  he  has  already  reached;  or 

•  for  guidance  on  where  to  seek  additional  information. 

Presentation  of  problem 

The  practitioner  should  telephone  or  write  the  consultant  and  clearly 
state  the  facts.  He  should  explain  the  problem  as  he  sees  it  and  the  steps 
he  has  taken  to  resolve  the  problem.  He  should  then  clearly  state  the 
question  on  which  he  reouires  an  answer. 

Action  by  consultant 

The  practitioner  may  expect  the  following  results  from  his  call  or  letter: 
( I  )  A  direct  answer  or  recommendation. 

(2)  A  deferment  of  the  answer  for  further  study,  but  within  a  stated 
time  limit. 

(3)  Suggested  research  references  which  will  supply  detailed  informa¬ 
tion  about  the  problem. 

(4)  A  recommendation  that,  because  of  the  time  and  amount  of  w-ork 
or  research  required,  the  matter  be  handled  as  a  regular  referral  on  a 
fee  basis. 

f5)  A  recommendation  that  another  consultant  with  more  experience 
in  the  specific  field  be  contacted. 

Type  of  consultation 

It  is  hoped  that  in  many  cases  the  consultant  will  be  able  to  give  advice 
in  the  course  of  a  telephone  conversation.  In  other  cases  he  may  request 
information  in  writing  and  reply  in  writing.  In  still  other  cases  he  may 
request  the  practitioner  to  visit  him  in  his  office,  bringing  the  relevant 
working  papers.  The  onus,  of  course,  will  be  on  the  practitioner  to 
comply  with  the  requests  of  the  consultant,  who  is  contributing  his  lime 
to  assist  the  practitioner. 

Confidential  relationship  with  clients 

It  is  essential  that  the  practitioner  seeking  advice  should  avoid  anything 
which  might  be  interpreted  as  violating  the  confidential  relationship 
existing  between  him  and  his  client.  Accordingly,  the  following  rules, 
which  arc  not  intended  to  be  all-inclusive,  should  be  observed: 

•  The  problem  should  be  stated  as  a  hypothetical  one  without  disclos¬ 
ing  the  client’s  name,  unless  permission  with  respect  to  disclosure  is  first 
obtained. 

•  If,  for  any  reason,  it  is  felt  that  even  stating  the  case  as  a  hypothetical 
one  might  identify  the  client,  his  permission  should  be  obtained  brrore 
doing  so.  In  this  respect,  any  doubts  should  be  resolved  in  favour  of 
getting  the  client’s  consent. 

•  No  documents,  working  papers  or  other  material  should  be  submitted 
to  the  consultant  if  this  might  identify  the  client,  unless  the  client’s 
approval  is  first  obtained. 

Responsibility  of  consultant 

This  is  a  wholly  voluntary  and  private  service  within  the  profession. 
Members  arc  under  no  duty  to  consult  nor  is  the  consultant  as  such 
under  any  duty  to  respond  in  any  particular  case. 
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The  consulting  service  Joes  not  contemplate  the  consultant  assuming 
anv  legal  or  moral  responsibility  for  the  advice  which  he  may  give.  I  he 
name  of  the  consultant  and  his  linn  should  not  be  disclosed  to  the 
client.  It  would  be  entirely  beyond  the  intention  of  this  plan  for  the 
practitioner  to  attempt  to  impress  a  client  by  suggesting  that:  he  could 
obtain  another  opinion  from  a  prominent  consultant.  If  another  opinion 
is  to  be  obtained,  it  must  be  on  a  formal  referral  basis.  The  practitioner, 
of  course,  is  entitled  to  ask  his  client’s  permission  to  hold  an  informal 
consultation  with  a  member  of  the  consulting  service. 

Future  development 

The  consulting  serv  ice  has  been  established  on  the  basis  outlined  above; 
its  contribution  to  the  profession,  and  the  problems  involved,  will  be 
assessed  from  time  to  time.  Depending  on  our  experience,  it  can  be 
modified  or  expanded  over  the  years. 

The  success  of  this  plan  will  depend  on  the  practitioners  who  take 
v  advantage  of  it.  Practitioners  who  have  made  a  genuine  effort  to  resolve 
a  problem  themselves  and  have  reached  tentative  conclusions,  should 
lind  it  most  useful  to  be  able  to  cheek  their  conclusions  with  an  experi¬ 
enced  member  of  the  profession  before  giving  a  final  answer  to  their 
client. 

Fees  Mediation  Service  ci.c.a.o.) 

Procedure  for  those  wishing 

to  make  use  of  the  Fees  Mediation  Service. 


General 

The  chartered  accountant  and  his  client,  before  deciding  to  make  a 
submission  for  mediation,  should  make  a  genuine  attempt  to  settle  the 
dispute  by  negotiation;  only  if  negotiation  between  the  parties  fails 
should  the  service  he  requested. 

When  disputes  arc  brought  to  the  attention  of  the  Institute,  and  if  both 
parties  agree  in  writing  to  be  bound  by  the  decision  of  the  mediation 
panel: 

•  the  Institute  obtains  as  much  information  as  possible  from  both 
parties; 

•  a  mediators)  meets  with  each  party  or  with  a  representative  author¬ 
ized  by  cither  party  provided  such  representative  shall  not  be  legal 
counsel; 

•  the  mediation  panel  reviews  the  material  submitted  directly  to  the 
Institute  and  the  facts  gathered  by  the  mcdiator(s); 

•  the  mediation  panel's  decision  is  eventua  ly  confirmed  to  each  party 
in  writing,  with  no  reasons  being  given. 

No  charge  is  made  for  such  referrals.  It  is  understi  od  that  this  pro¬ 
cedure  involves  no  legal  obligation  on  the  part  of  clients  or  members 
to  refer  a  matter  to  the  Fees  Mediation  Panel  nor  does  it  constitute  a 
submission  under  the  Arbitrations  Act  (Ontario).  All  material  received 
or  reviewed  by  the  Institute  or  its  representative  will  be  held  in  strict 
confidence.  The  Institute  shall  be  under  no  legal  obligation  with  regard 
to  any  such  referrals. 

Detailed  procedure 

Before  submitting  a  fees  mediation  request,  both  parties  should  be  in 
agreement  on  the  use  of  the  service  and  their  w  ritten  submissions  should 
be  sent  to  the  Institute  immediately  after  such  agreement  has  been 
reached. 

The  client 

The  client  submits  a  letter  to  the  secretary  of  the  Fees  Mediation  Panel 
of  the  Institute  containing  the  following: 
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( 1  )  A  request  that  the  Institute  appoint  a  mediator  or  mediators  to 
mediate  the  fee  dispute,  naming  the  member  concerned. 

(2)  An  outline  of  the  problem,  stating  the  services  rendered  and  the 
amount  of  fee  in  dispute  anil  the  reasons  for  the  objection. 

(3)  An  acknowledgement  that  the  client  agrees  to  the  related  working 
papers  being  made  available  to  the  mediator!  s  ). 

(4)  An  undertaking  to  attend  meetings  with  the  mediator! s)  when 
requested  and  that  he  understands  that  neither  party  will  be  represented 
or  accompanied  by  legal  counsel  at  such  meetings. 

(5 )  An  undertaking  to  be  bound  by  the  decision  of  the  fees  mediation 
panel. 

The  member 

T  he  member  submits  a  letter  to  the  seeietary  of  the  Fees  Mediation 
Panel  of  the  Institute  containing  the  following: 

(  I  )  A  request  that  the  Institute  appoint  a  mediator  or  mediators  to 
mediate  the  fee  dispute,  naming  the  client  concerned. 

(2)  An  outline  of  the  problem  stating  services  rendered,  the  amount 
of  fee  in  dispute  and  the  member's  representation  in  support  of  his  fee. 

(3)  An  undertaking  to  make  related  working  papers  available  to  the 
mediator(s)  and  to  disclose  to  the  mcdiator(s)  full  particulars  in 
support  of  his  fee. 

(4)  An  undertaking  to  attend  meetings  with  the  mediator(s)  when 
requested  and  that  he  understands  that  neither  party  will  be  represented 
or  accompanied  by  legal  counsel  at  such  meetings. 

(5)  An  undertaking  to  be  bound  by  the  decision  of  the  fees  mediation 
panel. 

Please  note: 

Members  and  clients  should  clc  irly  understand  that  they  are  under  no 
obligation  to  make  use  of  this  service.  It  is  made  available  on  a  volun¬ 
tary  basis  to  those  members  and  their  clients  who  wish  to  take  advan¬ 
tage  of  it.  It  should  be  further  understood  that  neither  the  Institute  nor 
its  volunteer  members  performing  this  gratuitous  service  will  be  liable 
in  any  way  to  members  and  clients  and  that  members  and  clients  using 
the  service  do  so  on  that  understanding. 

Practice  Advisory  Service  u.c.a.o.) 

Information  for  those  wishing 

to  use  the  Institute  s  Practice  Advisory  Service. 


General 

The  service  began  operating  in  Ma>  1972.  On  the  recommendation  of 
the  Small  Practices  Committee,  a  full-time  professional  practice  adviser 
was  added  to  the  Institute’s  stair  at  that  time.  The  adviser’s  background 
is  in  public  practice  with  a  small  and  medium-sized  lirm  and  he  is 
knowledgeable  about  the  problems  of  such  practices.  It  has  been 
demonstrated  that  the  service  is  meeting  an  important  need  for  prac¬ 
titioners;  in  a  little  more  than  a  year  from  its  commencement  nearly  one 
hundred  visits  to  practitioners  in  their  offices  have  taken  place  — 
generally  of  one  or  two  days  duration,  but  on  occasion  three  or  even 
more  days  per  visit. 

I  he  service  is  offered  without  charge  and  has  the  very  practical  advan¬ 
tage  that  it  is  made  available  to  the  practitioner  in  his  office  and  on  his 
time  schedule.  As  it  is  confined  to  advising  and  suggesting  and  does  not 
include  implementation  and  performance,  use  of  the  service  is  on  the 
understanding  that  neither  the  Institute  nor  its  staff  providing  the 
service  will  be  held  liable  in  any  way  to  the  practitioner. 
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Objective 

The  objective  of  the  Practice  Advisory  Service  is  to  encourage  and  to 
assist  the  practitioner,  on  a  voluntary  and  confidential  basis,  in  his 
efforts  to  maintain  quality  and  to  improve  his  professional  performance. 
The  adviser  works  towards  this  objective  by  providing  any  or  all  of  the 
following: 

( 1 )  guidance  on  practice  organization,  administration  and  manage¬ 
ment; 

(2)  review  and  discussion  of  financial  statements,  opinions  and  sup¬ 
porting  working  papers,  to  help  the  practitioner  become  aware  to  what 
extent  he  may  be  able  to  use  more  effective  audit  techniques  or  may  be 
falling  short  of  compliance  with  generally  accepted  accounting 
principles  and  auditing  standards;  and 

(3)  review  and  discussion  of  unaudited  statements  and  other  non¬ 
opinion  work. 

The  service  is  educational  in  purpose;  it  is  not  an  “inspection”  by  the 
Institute,  nor  a  means  whereby  practitioners  are  either  accredited 
or  censured. 

Another  facet  of  the  service  is  that,  through  his  in-depth  contacts  with 
practitioners,  the  practice  adviser  serves  as  a  direct  but  informal  line 
of  communication  between  practitioner  and  the  Institute. 

How  does  the  practitioner  avail  himself  of  the  service? 

A  practitioner  wishing  to  use  the  service  should  initiate  the  request  lor 
a  visit,  by  contacting  the  adviser  at  the  Institute's  office.  However,  if  the 
adviser  is  carrying  out  a  visit  in  a  particular  part  of  the  province,  he 
may  seek  invitations  from  other  practitioners  in  that  area.  It  is  hoped 
that  members  approached  in  this  manner  will  take  the  opportunity  to 
use  the  service,  particularly  when  it  is  so  readily  available,  but  there 
is  no  obligation  to  do  so.  It  is  provided  on  a  voluntary  basis  to  those 
who  wish  to  take  advantage  of  it. 

What  criteria  arc  used  by  the  adviser  in  his  work? 

The  criteria  and  resource  material  used  by  the  adviser  in  assisting  a 
practitioner  include: 

( 1 )  the  CICA  Research  Recommendations  as  contained  in  the  C1CA 
Handbook; 

( 2 )  the  CICA  Research  Studies; 

(3)  the  practice  guidelines  contained  in  the  Ontario  Institute's  relevant 
By-laws,  Rules  of  Professional  Conduct  and  Council  Interpretations; 

(4 )  the  applicable  legislation  of  regulatory  authorities;  and 

(5)  the  auditing,  accounting  and  practice  administration  texts  in 
general  use  by  practitioners,  colleges  and  universities. 

The  experience  built  up  by  the  adviser  from  his  visits  is  valuable  to 
practitioners  generally  since,  without  identifying  source,  he  is  able  to 
suggest  methods  worth  emulating  as  well  as  pitfalls  to  be  avoided. 

What  advance  preparation  is  required  by  a  practitioner 
requesting  the  service? 

There  is  very  little  advance  work  required  on  the  part  of  a  practitioner. 
He  may  want  to  select  files  and  engagements  to  be  discussed  with  the 
adviser  and  formulate  any  particular  problems  and  questions  he  wishes 
to  present  to  the  adviser. 

Practitioners  may  be  asked  to  furnish,  if  possible,  some  advance 
information  of  a  general  nature.  This  could  be  the  character  of  any 
specific  problem  and  questions,  the  approximate  mix  of  c:  ga0c;nci:ii 
(e  g.  opinion  work,  bookkeeping,  tax,  etc.)  and  the  number  and  com¬ 
position  of  the  practitioner's  or  firm's  personnel.  This  type  of  advance 
data  is  treated  as  confidential  and  enables  the  adviser  to  come  well 
armed  with  appropriate  resource  material  so  that  the  maximum  benefit 
is  derived  from  the  visit. 

It  is  expected  that  the  practitioner  requesting  the  service  will  have  avail¬ 
able  for  reference  purposes  current  up-dated  copies  of  the  CICA  Hand¬ 
book,  encompassing  Research  Recommendations,  and  the  Act,  By-laws 
anH  o  ..i«  ©.v^ccinnnj  Conduct  of  the  Ontario  Institute. 
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APPENDIX  III  -  ACCOUNTING  VN  P'.A.C.  -  S.M.A.O. 
PUBLIC  ACCOUNTANCY  ACT,  R.S.O.  1970  c.  373  (excerpts) 


7.  It  is  the  duty  of  the  Council  to  administer  the  provisions  of 
this  Art  and  in  particular,  hut  without  limiting  the  generality  of 
the  foregoing,  the  functions  of  the  ( 'ouncil  include, 

(a)  the  grant  or  refusal  of  licences,  in  accordance  with  this 

Act, 


(6)  the  maintenai.ee  and,  if  thought  fit.  the  publication  of  .i 
roll  of  the  per  ons  for  the  time  he;;.g  Si.vtwd  under  this 
Act; 

(r)  the  prescription  of  the  fees  payable  on  the  grant  or 
renewal  of  licences  under  this  Act; 


(</)  the  iiiaiiitcna'ice  and  improvement  of  the  status  and 
standards  of  professional  qualifications  of  public  ac¬ 
countants  practising  as  such  in  <  hitat  in; 

(c)  the  consideration  of  matters  of  common  interest  ami 
concern  to  public  accountants,  and  the  submission  of 
representations  to  any  government  department  or  pub¬ 
lic  authority  with  reference  to  any  such  matters; 


(/)  the  provision  of  scholarships  for  students  in  public 
accountancy  and  of  maintenance  grants  for  such  stu¬ 
dents  whose  means  appear  to  the  (.'ouncil  to  be  insuffi¬ 
cient  to  enable  them  to  pursue  their  studies; 

(</)  the  conduct  and  encouragement,  whether  by  means  of 
financial  assistance  or  otherwise,  of  research  in  account¬ 
ancy; 

(A)  -the  exercise  of  the  disciplinary  powers  conferred  by  this 
Act;  and 


(i)  the  prosecution  of  affences  under  this  Act.  R.S.O. 
1970,  c.  373,  s.  7. 


9. —  (1)  Kxcept  as  otherw  ise  expresslv  prov  ided  by  thus  sec¬ 
tion.  all  matters  that  arise  for  decision  at  any  meeting  of  the 
Council  shall  be  decided  by  a  majority  of  votes  of  members 
present  and  voting  by  show  of  hands. 

(2)  No  resolution  of  the  Council  relating  to, 

(а)  any  of  the  functions  of  the  Council  referred  to  in  clause  h 
or  i  of  section  7; 

(б)  the  making  of  regulations  under  section  31; 

(e)  the  re  vocal  i  an  or  non-renewal  of  a  licence  granted  under 
this  Act;  or 

( d )  the  granting  of  an  exemption  to  any  person  pursuant  to 
subsection  2  of  section  14  from  any  of  the  conditions  of 
section  14,  or  the  approval  of  conditions  subject  to 
which  such  exemption  shall  be  granted, 

is  valid  unless  approved  by  the  votes  of  at  least  three-quarters  of 
the  members  of  the  Council  present  and  voting  thereon. 

(3)  No  resolution  of  the  Council  relating  to  any  of  the  mutters 
mentioned  in  sulweetion  2  is  valid  unless  the  notice  culling  the 
meeting  at  which  the  resolution  is  moved  hus  specified  the  general 
nature  of  the  business  to  be  transacted  thereat.  R.S.O.  1970, 
c.  373, ».  9. 
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12.  —  ( 1 )  T1  ie  ( 'ounril  may  from  time  to  time  appoint  commit¬ 
tees  from  among  its  members. 

(2)  The  ( 'ounril  may  delegate  to  any  such  committee,  subject 
to  such  restrictions  or  conditions  as  the  Council  may  think  fit,  any 
of  its  powers  or  duties,  other  than  those  referred  to  in  subsection  2 
of  section  1),  and  may  dissolve  any  such  committee.  R.S.O.  1970, 
c.  373,  s.  12. 

IS _ ( 1 )  If  a  person  licensed  under  this  Act, 

(a)  has  been  convicted  of  a  criminal  offence; 

( b )  becomes  of  unsound  mind; 

(c)  has  been  adjudged  bankrupt  or  has  made  arrangement 
with  his  creditors;  or 

(d)  has  been  found  on  inquiry  held  by  the  Council  to  be 
guilty  of  conduct  disgraceful  to  him  in  his  capacity  as  a 
public  accountant, 

the  Council  may,  subject  to  the  provisions  of  this  section,  revoke 
his  licence. 

(2)  Where  the  Council  intends  to  revoke  any  licence  in  pursu¬ 
ance  of  clause  a,  b  or  r  of  subsection  1,  the  Council  shall  first  ause 
a  written  notice  of  its  intention  to  be  served  on  such  person  n  the 
prescribed  mam  er  and  shall  on  application  n.ade  by  such  person 
within  one  month  from  the  date  of  the  service  of  the  notice 
consider  any  representations  with  regard  to  tlie  matter  tha>  may 
be  made  by  him  to  the  Council,  either  in  person  or  by  counsel. 

(3)  In  any  case  in  which  it  appears  to  the  Council  that  a  person 
licensed  under  this  Act  has  been  guilty  of  conduct  disgraceful  to 
him  in  his  capacity  as  a  public  accountant,  the  Council  may  cause 
an  inquiry  to  be  held. 

(4)  Where  an  inquiry  is  to  be  held  under  this  sectior  .  the 
Council  shall  forthwith  cause  to  be  served  on  the  person  con¬ 
cerned  a  written  notice  of  the  proposed  inquiry  specifying  the 
time  and  place  at  which  it  is  to  be  held  and  the  subject-matter 
thereof,  and  the  person  concerned  is  on  applic  ation  entitled  to  be 
heard  at  the  inquiry  either  in  person  or  by  counsel.  R.S.O.  1970, 
e.  373,8.  18. 

19.  Where  the  Council  refuses  the  application  of  any  pe  rson 
for  the  grant  or  renewal  of  a  licence,  or  revokes  any  licence 
granted  to  any  person,  it  shall  forthwith  cause  written  notice  of 
such  refusal  or  revocation  to  be  served  on  such  person.  R  S  O. 
1970,  c.  373,8.  19 

20. -  1)  Ni»  person  whose  i.crnce  has  bet-  revoked  snail, 

except  a~  pro\  ided  in  this  secto:..  te  granted  a  !:  once  under  this 

(2)  A  person  whose  licence  has  been  revoked  rr  :\\  either  on  his 
application  or  on  motion  of  the  Council  and  a  ter  inquiry,  be 
granted  a  new  licence  and  his  name  may  be  resto  *d  to  the  roll  at 
the  discretion  of  the  Council  cither  v.  ithout  paym  nt  of  a  fee  or  on 
pavment  of  such  fee  as  the  Council  may  determine  R  .S.O.  1970. 
c.  373,  8.  20. 

21.  Where  the  Council, 

(а)  refuses  to  grant  a  licence  or  a  new  licence; 

(б)  refuses  to  renew  a  licence;  or 

( e )  revokes  a  licence, 
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the  person  aggrieved  may,  within  three  months  from  the  day  on 
which  notice  thereof  was  served  on  him,  apply  to  the  Supreme 
Court  and,  upon  due  cause  shown,  the  court  may  make  an  order 
directing  the  Council  to  grant  the  licence,  renew  the  licence  or 
cancel  the  revocation  of  the  licence,  as  the  case  may  be,  or  may 
make  such  other  order  as  may  be  warranted  by  the  facts,  and  the 
Council  shall  forthwith  complv  with  such  order  and  such  order  is 
final.  R.S.O.  1970,  c.  373,  s.  21.  - - 


22.  If  any  person  wilfully  procures,  or  attempts  to  procure, 
the  granting  to  him  of  a  licence  under  this  Act,  or  the  renewal  of 
such  licence,  by  making  or  producing,  or  causing  to  be  made  or 
produced,  any  false  or  fraudulent  representation  or  declaration, 
either  orally  or  in  writing,  he  is  guilty  of  an  <  ffence  and  on 
summary  conviction  is  liable  to  a  fine  of  not  less  the  n  $100  and  not 
more  than  $250.  R.S.O.  1970,  c.  373,  s.  22. 


24. — » I)  Subject  to  the  provisions  of  this  section,  no  person 
who  is  not  li<  fused  under  this  Act  shall,  within  Ontario, 

(а)  take  or  use  the  name  or  tit  le  of '  Public  Accountant”; 

(б)  practise  as  a  public  accountant .  or 

(c)  hold  himself  out  as  being  licensed  as  a  public  accountant 
or  use  any  designation  or  initials  indicating  or  implying 
that  lie  is  licensed  as  a  public  accountant. 

(2)  Notwithstanding  anything  in  this  >ection,  theCouncil  may 
permit  any  person  who  is  a  non-resident  of  Ontario  to  practise  as  a 
public  accountant  within  Ontario  without  a  licence  under  this 
Act,  subject  to  any  terms  and  conditions  that  may  from  time  to 
time  be  prescribed. 

(3)  Any  person  who  contravenes  provision  of  this  section, 
without  prejudice  to  any  other  proceedings  that  may  be  taken,  is 
guilty  of  an  offence  and  on  summary  conviction  is  liable  to  a  fine 
of  not  less  than  $100 and  not  more  than  $250  for  a  first  offence  and 
to  a  fine  of  not  less  than  $200  and  not  more  than  $500  for  any 
subsequent  offence. 


(4)  Where  a  contravention  of  this  section  by  any  person  is 
occasioned  by  the  fact  that  his  licence  has  been  revoked,  it  is  a 
good  defence  to  any  proceedings  in  respect  of  such  contravention 
to  prove  that,  at  the  time  w  hen  such  contravention  is  alleged  to 

notice  of  the  revocation  hail  not  been 


t 


}  w< 


if  ♦  «  w  I 
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served  in  accordance  with  this  Act  or  the  regulations  hereunder, 
or  that  the  time  for  appealing  from  the  revocation  had  not  expired 
or  an  ap|H*al  therefrom  had  lieeu  brought  and  had  not  been 
determined  R  SO.  1970.  e  373.  s  24 


2ft.  No  pi  -son  is  cut  it  i  d  to  recover  sny  c  ■<!>  incur:-  i  r 
charges  mau<  as  a  public  iccountant  unless  r  ich  person  was 
licensed  unde  this  Act  at  tl  •  time  w  hen  such  costs  were  incurred 
or  when  the  'erviees  were  rendered  in  respec’  of  which  such 
charges  were  :  lade.  R.S.O  1970,  c.  373.  s.  2»5. 
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31.— (I)  Subject  to  t h«*  provisions  of  tlu>  Act,  the  Council 
.shall  or  may,  as  the  case  may  he,  prescribe  u'  i  hinpr 

that  is  hv  this  Act  required  or  aumori/.eu  to  t>e  prescribed  and 
may  make  such  further  provisions  as  may  seem  to  the  Council 
necessary  or  desirable  for  carrying  out  or  facilitating  any  of  the 
purposes  of  this  Act. 

(2)  The  Council  shall  on  receipt  of  the  prescribed  charges 
supply  a  copy  of  any  regulation  made  under  this  Act  and  of  any 
forms  prescribed  by  such  regulation  to  any  person  applying 
t  herefor. 

(it)  The  Lieutenant  (iovernor  in  Council  may  annul  any 
regulation  made  by  the  (  ouucit  under  this  Act.  li  SO.  .'.nil, 
c.  :17T  s.  :tl 


«.  RULES  OF  PROFESSIONAL  CONDUCT  (P.A.C.)  (excerpts) 

Section  7  of  The  Public  Accountancy  Act  vests  Council  with  the 
responsibility  for  the  maintenance  and  improvement  of  the  status 
and  standards  of  professional  qualifications  of  public  accountants 
practising  as  such  in  Ontario.  To  this  end  Council  has  prescribed 
the  undernoted  rules  of  professional  conduct  which  are  aimed,  first 
and  foremost,  at  the  protection  of  the  pubi  c  jrJ  „o-  .  t  J! r  at 
achieving  orderly  and  courteous  conduct  between  Iic6nsees.  With¬ 
out  restricting  the  generality  of  Section  18(1)  (d)  of  The  Public 
Accountancy  Act,  the  Council,  in  considering  whether  or  not  a  per¬ 
son  licensed  under  The  Public  Accountancy  Act  has  been  guilty  of 
conduct  disgraceful  to  him  in  his  capacity  as  a  public  accountant, 
will  have  regard  to  the  rules  of  professional  conduct. 

Integrity  and  Competence 

(a)  A  licensee  should  perform  his  services  to  his  clients  with  integ¬ 
rity,  care  and  diligence.  He  should  sustain  his  professional 
competence  by  keeping  himself  informed  of,  and  complying 
with,  developments  in  professional  standards  in  all  functions  in 
which  he  practises  or  is  relied  upon  because  of  his  calling  as  a 
public  accountant. 

(b)  A  licensee  who  is  engaged  to  express  an  opinion  on  financial 
statements  should  hold  himself  free  of  any  influence,  interest  or 
relationship  in  respect  of  his  client's  affairs,  which  impairs  his 
professional  judgment  or  objectivity  or  which,  in  the  view  of  a 
reasonable  observer,  has  that  effect. 

(c)  A  licensee  should  not  take  any  action,  such  as  acquiring  any 
interest,  property  or  benefit,  in  connection  with  which  he  makes 
improper  use  of  confidential  knowledge  of  a  client's  affairs 
obtained  in  the  course  of  his  duties. 

(d)  A  licensee  should  not  disclose  or  use  any  confidential  inform¬ 
ation  concerning  the  affairs  of  any  client  except  when  properly 
acting  in  the  course  of  his  duties  or  when  such  Information  is, 
required  to  be  disclosed  by  order  of  lawful  auTiority. 

(e)  A  licensee  should  not  sign  or  associate  himself  with  any  letter, 

report,  statement,  representation  or  financial  statement  which 
he  k  nows,  or  should  know,  is  false  or  misleading,  whether  or  not 
the  signing  or  association  is  subject  to  a  disclaimer  of  responsi¬ 
bility.  ; 

(f)  A  licensee  should  not  express  an  opinion  on  financial  state¬ 
ments  examined  by  him. 

(I)  if  he  fa  ils  to  obtain  sufficient  information  to  warrant  ar> 
expression  of  opinion,  or 
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(2)  if  he  has  not  complied  in  all  material  respects  with  the 
auditing  standards  of  the  profession,  or 

(3)  if  the  exceptions  or  qualifications  to  the  opinion  are  suffi¬ 
ciently  material  to  nullify  the  value  of  such  opinion,  or 

(4)  subject  to  (3)  above  and  unless  the  opinion  is  suitably  quali¬ 
fied,  if  the  financial  statements  were  not  prepared  in  ac¬ 
cordance  with  generally  accepted  accounting  principles. 

(g)  In  expressing  an  opinion  on  financial  statements  examined  by 
him,  a  licensee  should 

(1)  reveal  any  material  fact  known  to  hirn  which  was  not  dis¬ 
closed  in  the  financial  statements,  the  omission  of  w  hich 
renders  the  financial  statements  misleading,  and 

(2)  report  any  material  mis-statement  known  to  him  *0  be  con¬ 
tained  in  the  financial  statements. 

(h)  A  licensee  in  the  exercise  of  his  functions  on  behalf  of  a  client 
should  not  bargain  for,  or  receive  for  his.  own  use  any  fee  or 
renumeration  without  his  client's  knowledge  and  consent. 
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SOCIETY  OF  MANAGEMENT  ACCOUNTANTS  OF  ONTARIO,  CODE  OF  PROFESSIONAL  ETHICS 
(excerpts) 

SECTION  “A"  -  PROFESSIONAL  ETHICS 
1.01  Professional  Ethics 

A  Code  of  Professional  Ethics  is  a  :*t  of  rules  of  conduct 
which  a  profcss:on  imposes  upon  itself  and  its  members. 

Sueh  rules  go  beyond  the  requirements  of  the  law;  they 
arc  intended  to  provide  the  members  of  a  profession 
with  guidelines  as  to  the  type  of  professional  behaviour 
which  is  likely  to  gain  public  confidence.  A  code  of 
ethics  is  thus  a  voluntary  assumption  of  self-discipline  in 
the  service  of  the  public  interest.  It  is  an  obligation  to 
behave  in  a  way  which  will  benef.t  the  public  and  thus 
serve  the  best  interests  of  the  profession  as  a  whole. 

1.02  The  Public  Interest 

At  the  heart  of  all  great  professiens  there  is  a  commit¬ 
ment  to  serve  the  public  good.  This  commitment  rests 
on  a  desire  to  serve  the  public  anc  on  the  practitioners’ 
commitment  to  and  pride  in  their  own  skill  and  disci¬ 
plined  judgement. 

The  adoption  of  the  Code  of  Professional  Ethics  for  the 
Society  of  Industrial  Accountants  of  Ontario  recognizes 
and  reflects  the  Society’s  concern  for  the  future  of  the 
accounting  profession  in  Canada  and  for  the  creative 
contribution  which  it  is  prepared  to  make  to  the  public 
interest. 

While  accounting  (like  other  professions)  rose  from 
humble  beginnings,  it  is  not  difficult  to  show  the  signifi¬ 
cant  relationship  to  the  public  interest  that  the  profes¬ 
sion  has  achieved  today.  Financial  statements  influence 
important  social  and  economic  decisions.  The  credit 
machinery,  the  audit  function,  the  tax  practice,  the  cor¬ 
porate  financial  reporting  are  today  at  their  level  of 
development  only  because  the  amounting  profession 
contributed  substantially  to  the  effective  operation  of 
government  and  to  the  stability  ot  the  whole  structure 
ol  social  and  economic  institutions. 

1.03  The  Management  Accountant 

A  management  accountant  is  essentially  one  who,  as  an 
officer,  employee,  consultant,  manager,  etc.,  carries  out 
his  professional  functions  and  gives  professional  counsel 
in  areas  of  accounting,  measurements,  cost  determina¬ 
tion,  financial  analysis  and  communications,  design  of 
management  information  systems  and  other  areas  related 
to  the  planning,  organizing,  directing  and  controlling  of 
activities  which  are  designed  to  achieve  desired  objec¬ 
tives. 

1.04  1  he  Professional  Attitudes 

A  management  accountant,  as  any  professional  man,  is 
one  who  is  skilled  in  the  areas  ol  knowledge  of  his  pro¬ 
fession  and  displays  a  professional  attitude  toward  his 
work. 

The  professional  attitude  of  the  management  accountant 
is  characterized  by  the  following: 
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*  Responsibility ,  which  implies  a  desire  to  serve  the 
public  interest  and  a  resolve  to  place  the  public 
good  above  other  considerations. 

*  Commitment ,  which  implies  integrity,  a  sense  of 
trusteeship  and  an  obligation  to  protect  the  em¬ 
ployer’s  or  client’s  interest. 

*  Competence,  which  implies  mastery  of  technical 
subjects  requiring  advanced  intellectual  training 
and  a  commitment  to  the  continued  acquisition  of 
special  skills  on  a  high  intellectual  plane  by  means 
of  self-imposed  standards  of  excellence. 

The  rules  of  professional  conduct  which  are  defined  in 
more  detail  in  Section  “B"  of  this  Code  are  expressed  in 
relation  to  those  three  principal  tenets  of  professional 
attitude. 


SECTION  “B”  -  RULES 
OF  PROFESSIONAL  CONDUCT 

2.00  Responsibility 

2.01  The  reliance  of  the  public,  private  enterprise  and 
government  on  sound  financial  reporting  and  ad¬ 
vice  concerning  measurements,  information 
•  systems,  forecasting  and  the  communication  of 
financial  and  other  economic  data  for  many  pur¬ 
poses,  imposes  on  the  management  accountant  an 
obligation  that  his  work  be  endowed  with  public 
interest.  Tor  this  i cason  all  members  shall  at  all 
j  times  maintain  independence  of  thought  and 
I  action,  maintain  a  high  standard  of  persona!  con 
j  duct  and  uphold  the  dignity  and  honour  of  the 
]  accounting,  profession. 

2.02  Independence  of  thought  and  action  is  an  expres¬ 
sion  of  the  professional  integrity  of  the  individual. 
A  member  who  is  engaged  as  a  public  accountant 
or  auditor  shall  observe  the  rules  of  independence 
defined  by  the  professional  bodies  which  govern 
public  practice.  Any  such  member  must,  before  he 
expresses  his  opinion  on  financial  statements, 
assess  his  relationship  with  his  client  to  determine 
whether  he  might  expect  his  opinion  to  be  con¬ 
sidered  independent,  objective  and  unbiased  by 
one  who  has  knowledge  of  all  the  facts. 

j 

2.03  When  preparing  financial  statements  or  expressing 
an  opinion  on  financial  statements  which  are  de¬ 
signed  to  inform  the  public  and/or  management,  a 
member  shall  disclose  all  ipaterial  facts  known  to 
him  so  as  not  to  make  such  financial  statements 
misleading,  shall  acquire  sufficient  information  to 
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warrant  an  expression  of  opinion  and  shall  report 
all  material  misstatements  or  departures  from 
generally  acceptable  accounting  principles. 

A  member,  in  expressing  his  opinion  on  represen¬ 
tations  in  financial  statements  which  he  has 
examined  and  which  arc  designed  to  inform  the 
public  and/or  management,  may  be  held  guilty  of 
an  act  disc 'editable  to  the  profession  if: 

*  He  fails  to  disclose  a  material  fact  known  to 
him  and  which  is  not  disclosed  in  the  finan¬ 
cial  statements. 

*  He  fails  to  report  any  material  misstatements 
known  to  him  to  appear  in  financial  state¬ 
ments. 

*  He  fails  to  acquire  sufficient  information  to 
warrant  expression  of  an  opinion. 

*  He  fails  to  direct  attention  to  any  material 
departure  from  generally  accepted  account¬ 
ing  principles. 

2.o  ♦  A  aicr..uci  shall  not  commit  an  act  discreditable  to 
the  profession. 

2.05  A  member  shall  not  engage  in  or  counsel  any  busi¬ 
ness  or  occupation  which,  in  the  opinion  of  the 
Society  of  Industrial  Accountants,  behaves  in  a 
manner  which  is  incompatible  with  the  profes¬ 
sional  ethics  of  a  management  accountant. 

2.06  A  member  shall  not  adopt  practices  in  obtaining 
engagements,  as  a  consultant  or  employee,  which 
encroach  on  the  practice  of  another  member;  nor 
so  act  in  any  other  way  as  to  adversely  reflect  on 
the  public  or  professional  reputation  of  the 
management  accountant. 

4.00  Competence 

4.01  A  member  shall  at  ail  times  maintain  the  standards 
of  competence  expressed  by  the  academic  and 
experience  requirements  for  admission  to  the 
Society  and  for  continuation  as  a  professional 
member. 

4.02  A  member  ha-.  an  obligation  to  extend  the  know¬ 
ledge  upon  which  the  profession  of  accounting  is 
based  to  others  within  the  profession,  and  to  gen¬ 
erally  promote  the  advancement  of  the  profession. 

4.03  A  member  is  expected  to  undertake  as  an  em¬ 
ployee  or  a  management  consultant  only  those  en¬ 
gagements  for  which  he  is  qualified,  and  will 
engage  (or  advise  an  employer  or  client  to  engage) 
oi.ici  specialists  whenever  such  an  arrangement 
would  be  in  the  best  interest  of  the  employer  or 
client. 

^  .04  A  member  shall  bring  to  the  attention  of  the 
Society  any  instances  involving  the  reputation,  dig¬ 
nity  or  honour  of  the  Society  which  have  resulted 
through  lack  of  competence  of  a  member  or 
through  his  unethical,  illegal  or  unfair  practice. 
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4.05  A  member  associated  with  a  professional  partner¬ 
ship  or  company,  as  a  partner,  principal,  director 
or  officer,  shall  endeavour  to  ensure  that  the 
organization  with  which  he  is  associated  abides  by 
the  rules  of  professional  conduct  established  by 
the  Society. 


SECTION  “C”  -  GUIDELINES  FOR  THE 
ENFORCEMENT  OF  THE  CODE  OF 
PROFESSIONAL  ETHICS 

The  disciplinary  work  of  the  Society  shall  be  carried  out 

by: 

a.  The  Professional  Conduct  Committee 

b.  The  Review  Board 

c.  The  Council. 

5.00  The  Professional  Conduct  Committee 

5.01  The  Professional  Conduct  Committee  shall  be 

composed  of  a  Chairman  and  four  members,  all 
appointed  by  Council  on  the  recommendation  of 
the  Fveculive. 

5.02  The  Professional  Conduct  Committee  shall  be  re¬ 
sponsible  for  initiation  of  the  disciplinary  work  of 
the  Society  as  follows: 

a.  Any  complaint  preferred  against  a  member 
shall  be  submitted  to  the  Professional  Con¬ 
duct  Committee.  If,  upon  consideration  of  a 
complaint,  it  appears  to  the  Committee  that 
a  prima  facie  case  is  established  showing  a 
violation  of  any  by-law  or  any  provision  of 
the  Code  of  Professional  Ethics  or  conduct 
discreditable  to  a  management  accountant, 
the  Professional  Conduct  Committee  shall 
report  the  matter  to  the  Secretary  of  the 
Society  of  Industrial  Accountants  of 
Ontario,  who  shall  summon  the  member  in¬ 
volved  to  appear  at  the  next  meeting  of  the 
Professional  Conduct  Commiltee. 

b.  If  the  Professional  Conduct  Committee  shall 
dismiss  any  complaint  preferred  against  a 
member  or  fail  to  act  thereof!  within  ninety 
days  after  such  complaint  is  preferred  to  it 
in  writing,  the  member  preferring  the  com¬ 
plaint  may  present  the  complaint  in  writing 
to  the  Review  Board. 


5.03  For  the  purpose  of  adjudicating  charges  against 
members,  the  Professional  Conduct  Committee 
shall  follow  a  procedure  as  outlined  below: 

a.  The  Secretary  of  the  Society  of  Industrial 
Accountants  of  Ontario  shall  mail  to  the 
member  concerned,  at  least  thirty  days  prior 
to  the  proposed  meeting  of  the  Professional 
oonducl  Committee,  a  written  notice  of  the 
charges  to  be  adjudicated.  Such  notice  will 
be  mailed  by  registered  letter  and  addressed 
to  the  member  at  his  last  known  address, 
according  to  the  records  of  the  Society. 
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b.  Tb*'  Professional  Conduct  Committee  shall, 
before  the  proposed  meeting,  assemble  or 
cause  to  have  assembled  such  evidence,  doc¬ 
uments  or  authenticated  statements  as  may 
be  deemed  necessary,  and  at  the  meeting  will 
hear  evidence  of  witnesses  and  receive  any 
additional  evidence  and  statements  which  it 
deems  necessary.  It  may  require  the  atten¬ 
dance  before  it  of  any  members  and  the  pro¬ 
duction  of  any  books,  documents  and  work¬ 
ing  or  other  papers. 

C.  At  any  formal  hearing  of  a  charge,  the  per¬ 
son  charged  shall  have  the  right  to  be  present 
during  the  hearing,  to  be  represented  by 
legal  counsel  or  by  a  member,  to  question 
any  witnesses  (personally,  by  counsel  or  by 
member  representative)  and  to  submit  state¬ 
ments  and  evidence  and  arguments. 

d.  The  statutory  declaration  of  any  person  may 
be  accosted  as  prima  fade  evidence  of  the 
facts  stated  in  it  and  any  **'■♦«»««*« 

asked  to  take  a  statutory  declaration  that 
the  evidence  is  true. 

i 

e.  The  report  ot  any  formal  hearing  or  appeal 
signed  by  the  Chairman  shall  be  conclusive 
evidence  of  the  proceedings  for  all  purposes. 

f.  A  judgement  in  support  of  any  charges  laid 
before  the  committee  shall  be  deemed  valid 
if  it  is  favoured  by  a  simple  majority  of  all  of 
the  members  of  the  committee  in  good 
sunjin;,  at  [lie  the  decision  is  rendered. 
A  quorum  shall  consist  ul  at  least  three 
members,  including  the  Chairman.  Unless  it 
be  otherwise  established  by  Council,  other 
procedures  at  all  formal  hearings  shall  be 
determined  bv  the  Chairman  of  the  Profes¬ 
sional  Conduct  Committee  whose  decision 
shall  be  final,  binding  and  conclusive. 

g.  The  cost  of  any  formal  hearing  will  be  borne 
by  the  Society  unless  the  Professional  Con 
duct  Committee  specifically  rules  that  it 
should  be  charged  to  the  member. 

h.  If,  after  hearing  the  evidence  presented  by 
the  complainant  an<|  by  the  defence,  the 
Professional  Conduct  Committee  finds  the 
defendant  guilty  of  an  offence,  it  may,  by  ?. 
majority  vote  of  the  members  present  and 
voting,  admonish  or  suspend  for  a  period  of 
not  more  than  two  years  the  member  against 
whom  the  complaint  is  made  or,  by  a  two- 
thirds  vote  of  the  members  present  and 
voting,  it  may  expel  such  member.  All  mem- 
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hers  of  i hr  Comm i Hit,  including  the  Chuir- 
nun,  will  have  one  equal  vote, 
i.  The  Professional  Conduct  Committee  after 
hearing  the  case  shall  decide,  by  a  majority 
vote  of  the  members  present  and  voting, 
whether  the  statement  of  the  case  and  the 
decision  to  be  published  shall  disclose  the 
name  of  the  member  involved.  A  statement 
of  the  case  and  decision  of  the  Professional 
Conduct  Committee  shall  be  prepared  by  the 
Chairman  of  the  Committee. 

cj  04  Thi  member  concerned  in  the  case  decided  by  the 
Professional  Conduct  Committee  may  request  a 
leview  o.  die  decision  by  the  Review  Boaid;  pro¬ 
vided  such  a  request  for  teview  is  filed  with  fhe 
Secretary  ol  the  Society  ol  lnduslri.il  Accountants 
of  Ontario  within  thirty  days  aller  the  decision  of 
the  Professional  Conduct  Committee  has  been  ren¬ 
dered  and  communicated  to  the  member. 

5.05  Any  decision  of  the  Professional  Conduct  Commit¬ 
tee  shell  hec/'me  effective  as  follows: 

a.  Upon  expiration  of  thirty  days  after  the  dale 
of  the  committee's  decision  (unless  specified 
otherwise  by  the  committee)  and  if  no  re¬ 
quest  for  review  has  been  properly  filed  with 
the  Secretary  of  the  Society  within  such 
thirty  day  period. 

b.  Upon  the  denial  of  the  request  for  review,  if 
such  request  has  been  properly  filed  within 
the  thirty  days,  but  has  been  denied  by  the 
Review  Board. 

c.  Upon  the  effective  date  of  a  decision  (4  the 
Review  Board  affirming  the  decision  of  the 
Professional  Conduct  Committee  in  cases 
where  a  review  has  been  granted  by  the  Re¬ 
view  Boaid  (or  Council)  and  the  Board  (or 
Council)  has  affirmed  the  decision  of  the 
Professional  Conduct  Committee. 

6.00  The  Review  Board 

6.01  The  Review  Board  shall  be  appointed  by  Council 
on  the  recommendation  of  the  Executive  and  shall 
consist  of  a  Chairman  and  four  members,  none  of 
whom  shall  be  members  of  the  Professional  Con¬ 
duct  Committee. 

6.02  The  Review  Boaid  shall  be  responsible  tor  dealing 
with  all  disciplinary  mallets  of  the  Society  which 
have  been  submiited  for  ruling  to  the  Professional 
Conduct  Committee  and  against  which  the  mem¬ 
ber  concerned  has  filed  an  appeal,  or  with  those 
cases  on  which  the  Prolessional  Conduct  Commit¬ 
tee  has  failed  to  act  within  the  specified  period  of 
time. 

6.03  The  Review  Board  shall  follow  a  procedure  as  out¬ 
lined  below: 

a.  After  iuvit.g  icctised  frcim  the  member  an 
appeal  against  the  decision  of  the  Profes¬ 
sional  Conduct  Committee,  the  Review 
Board  shall  decide,  by  a  majority  vote  of 
Board  members  present  and  voting,  whether 
or  not  such  a  request  for  review  shall  be 
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allowed.  The  decision  by  the  Review  Board 
in  such  maiters  shall  be  final  and  subject  to 
no  further  review.  A  quorum  of  the  Review 
Board  shall  consist  of  at  least  three  of  its 
members. 

b.  If  the  member’s  request  ror  a  review  of  the 
decision  of  the  Professional  Conduct  Com¬ 
mittee  is  not  acted  upon  by  the  Review 
Board  within  ninety  day*s  after  such  a  re¬ 
quest  has  been  filed  with  the  Secretary  of 
the  Society  in  writing,  the  member  will  have 
the  right  to  submit  his  request  for  review  to 
the  Council  of  the  Society.  The  Council  may 
decide  not  to  allow  the  request  of  a  member 
f.'*'  a  voew  of  the  decision  rendered  and 
such  a  decision  of  the  Council  will  be  final 
and  subject  to  no  other  review;  or  the  Coun¬ 
cil  may  direct  the  Review  Board  to  conduct 
the  review  of  the  decision  and  specify  the 
date  by  which  the  decision  of  the  Review 
Board  shall  be  made  available  to  the 
member. 

C.  If  the  request  lor  review  by  the  Review 
Board  is  allowed,  the  Secretary  of  the 
Society  of  Industrial  Accountants  of  Ontario 
shall  mail  to  the  member  concerned,  at  least 
thirty  days  prior  to  the  proposed  meeting  of 
the  Review  Board,  a  written  notice  of  the 
acceptance  of  the  member’s  request  to  re¬ 
view  the  decision  of  the  Professional  Con¬ 
duct  Committee.  Such  notice  shall  be  mailed 
by  registered  mail  addressed  to  the  member 
concerned  at  his  last  known  address  accord¬ 
ing  to  the  records  of  the  Society. 

d.  The  Review  Board  shall  review  the  decision 
of  the  Professional  Conduct  Committee  in 
accordance  with  its  rules  of  practice  and/or 
procedure  established  by  Council.  On  review 
of  such  a  decision,  the  Review  Board  may 
aflirm,  modify  or  reverse  all  or  any  part  of 
sucii  decision  or  make  such  other  disposition 
of  the  case  as  it  deems  appropriate.  The 
Review  Board  will  indicate  the  nature  of  the 
reasons  why  it  has  considered  a  review  to  be 
warranted. 

e.  Any  decision  of  the  Review  Board  shall  be¬ 
come  effective  when  made  unless  the  Review 
Board  indicates  otherwise,  in  which  case  it 
shall  become  effective  at  the  time  deter¬ 
mined  by  the  Review  Board. 

7.00  The  Council 

7.01  At  any  time  after  any  decisions  of  the  Professional 
Conduct  Committee  and  of  the  Review  Board  have 
been  rendered  and  published,  the  Council  may,  by 
a  two-thirds  vote  of  the  members  present  and 
voting,  and  on  recommendation  of  the  Executive, 
recall,  rescind  or  modify  any  penalty  of  expulsion 
or  suspension.  A  statement  of  such  action  shall  be 
separately  published  by  Council  and  the  member 
duly  notified  of  the  action. 
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8.00  General 

8.01  Any  member  who  is  suspended  shall  not,  during 
the  period  of  suspension,  be  considered  a  member 
for  any  purpost  and  his  name  shall  be  removed 
from  the  registci  for  the  period  of  the  suspension. 

8.02  All  decisions  of  the  Professional  Conduct  Commit¬ 
tee,  the  Review  Board  or  the  Council  shall  be  com¬ 
municated  to  the  member  by  the  Secretary  of  the 
Society  no  later  than  fourteen  days  after  the 
decision  has  been  rendered. 

8.03  Neither  the  Society  nor  the  Council  shall  be 
required  to  take  notice  of  any  published  article  or 
private  communication  or  of  any  other  statement 
concerning  the  conduct  of  a  member. 

8.04  If  the  Society  of  Industrial  Accountants  of 
Ontario  request'  the  resignation  of  a  member,  or 
has  v/ithdrawn  from  the  register  of  the  Society  the 
name  of  any  member  for  reason)*  of  unprofessional 
conduct,  the  Secretary  of  the  said  Society  shall 
inform  the  Secretary  of  the  Canadian  Society  of 
the  name  of  such  member  and  the  reason  for  the 
action  taken.  I  he  Secretary  ol  the  Canadian 
Society  shall  transmit  this  information  to  the 
Secretary  of  each  Provincial  Society. 

8.05  The  Society  of  Industrial  Accountants  of  Ontario 
agrees  to  honour  the  disciplinary  actions  of  all 
other  Societies  with  which  it  is  affiliated. 
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CERTIFIED  GENERAL  ACCOUNTANTS  ASSOCIATION  OF  ONTARIO,  LETTERS 

PATENT  AND  BY-LAWS  (excerpts) 

THE  CERTIFIED  GENERAL  ACCOUNTANTS  ASSOCIATION 

OF  ONTARIO 

INCORPORATED  BY  LETTERS  PATENT 

Preamble 

WHEREAS  the  Corporations  Act  1953  provides  that  v/ith  the 
exceptions  therein  mentioned  the  Lieutenant  Governor  may  in  his 
discretion,  by  Letters  Patent,  issue  a  Charter  to  any  number  of 
persons,  not  less  than  three,  of  twenty-one  or  more  years  of  age, 
who  apply  therefore,  constituting  them  any  others  who  become  share¬ 
holders  or  members  of  the  corporation  thereby  created  a  corporation 
for  any  of  the  objects  to  which  the  authority  of  the  Legislature 
extends; 

AND  WHEREAS  by  the  said  Act  it  is  further  provided  that  the.  Provin¬ 
cial  Secretary  may  in  his  discretion  and  under  tie  Seal  of  his  office 
have,  use,  exercise  and  enjoy  any  power,  right  cr  autho'ity  conferred 
by  the  said  Act  on  the  Lieutenant-Governor; 

AND  WHEREAS  by  their  Application  in  that  behalf  the  persons 
herein  named  have  applied  for  the  issue  of  a  Charter  constituting 
them  a  corporation  for  the  carrying  out  of  the  undertaking  hereinafter 
set  forth; 

AND  WHEREAS  it  has  been  made  to  appear  -hat  the  said  persons 
have  complied  with  the  conditions  precedent,  to  the  issue  of  the 
Charter  and  that  the  said  undertaking  is  witlvn  the  scope  of  the 
said  Act; 

Incorporation.  Corporate  name. 

NOW  THEREFORE  KNOW  YE  that  under  the  authority  of 
the  hereinbefore  in  part  receited  Act  I  DO  BY  THESE  LE:TTERS 
PATENT  issue  a  Charter  to  the  persons  hereinafter  named  that 
is  to  say; 

Thomas  Coleman  Grandy,  Assistant  Secretary-Treasurer,  James 
Saunders  Dow,  Chief  Accountant,  both  of  the  Township  of  North 
York,  in  the  County  of  York  and  Province  of  Ontario;  Ross  Roy 
Gillespie,  Treasurer,  and  John  Allen  Sheridan,  Accountant,  both 
of  the  City  of  Toronto,  in  the  said  County  of  York;  Harold  Ernest 
Garland,  of  the  Township  of  Vaughan,  in  the  said  County  of  York, 
Income  Tax  Assessor;  and  Arthur  Frederick  of  tiie  City  of  Ottawa, 
in  the  County  of  Carleton  and  Province  of  Ontario.  Income  Tax 
Assessor;  constituting  them  and  any  others  who  become  members 
of  the  Corporation  without  share  capital  under  the  name  of 


THE  CERTIFIED  GENERAL  ACCOUNTANTS  ASSOCIATION 

OF  ONTARIO 

Objects 

for  the  following  objects,  that  is  to  say: 

(a)  TO  promote  the  interests,  by  membership  and  otherwise,  of  all 
present  and  future  Certified  General  Accountants,  domiciled 
in  Ontario,  who  are  or  who  become  certified  members  of  the 
General  Accountants  Association,  incorporated  by  Special  Act 
of  the  Parliament  of  Canada  (3  &  4  George  V,  Chapter  116) 
who,  having  passed  the  required  examinations  and  having  com¬ 
plied  with  the  practical  accounting  experience  requirements, 
are  entitled  to  the  designation  “Certified  General  Accountant” 
and  the  use  of  the  initials  “C.G.A.”; 

(b)  TO  promote  and  increase  the  knowledge,  skill,  proficiency  and 
usefulness  of  its  members  in  alt  things  relating  to  the  business 
or  profession  of  an  accountant  or  auditor  in  private  or  public 
™*rtice: 
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(c)  TO  establish  lectures  and  classes  for  students-in-accounts  and 
to  enter  into  agreement  with  the  governing  body  ot  any  uni¬ 
versity  for  the  attendance  of  students-in-accounts  at  such  lectures, 
classes  and  correspondence  courses  as  may  come  within  the 
course  of  sublets  prescribed  by  the  by-laws  of  the  Corporation; 

(d)  TO  hold  such  examinations  and  to  prescribe  such  tests  of 
competency  as  may  be  deemed  expedient  to  qualify  for  admission 
to  membership,  and  to  grant  certificates  of  efficiency  to  such 
persons; 

(e)  TO  discipline  any  member  guilty  of  any  fault  or  misconduct 
in  the  practice  of  his  business  or  profession; 

(f)  TO  invest  the  moneys  of  the  Corporation  not  immediately  required 
for  the  objects  of  the  Corporation  in  any  securities  in  which, 
under  The  Trustee  Act  or  any  other  Act,  trustees  may  invest 
trust  funds;  and 

vg)  TO  affiliate  with  any  other  association  having  objects  the  same 
as  or  similar  to  those  of  the  Corporation; 

Head  Office 

THE  HEAD  OFFICE  of  the  Corporation  to  be  situate  at  the  said 
City  of  Toronto;  and 

Directors 

THE  FIRST  DIRECTORS  of  the  Corporation  to  be  Thomas  Coleman 
Grandy,  James  Saunders  Dow,  Ross  Roy  Gillespie,  John  Allen  Sheridan, 
Harold  Ernest  Garland  and  Arthur  Frederick,  hereinbefore  mentioned; 
Without  Purpose  of  Gain 

AND  IT  IS  HEREBY  ORDAINED  AND  DECLARED  that  the  Corporation 
shall  be  carried  on  without  the  purpose  of  gain  for  its  members  and 
'•  profits  or  other  accretions  to  the  Corporation  shall  be  use.,  in 
promoting  its  objects; 

Board  of  Governors 

AND  IT  IS  HEREBY  FURTHER  ORDAINED  AND  DECLARED  that  the 
directors  of  the  Corporation  shall  constitute  the  Board  of  Governors 
of  the  Corporation. 

GIVEN  under  my  hand  and  Seal  of  office  at  the  City  of  Toronto  in 
the  said  Province  of  Ontario  this  second  day  of  August  in  the  year 
of  Our  Lord  one  thousand  nine  hundred  and  fifty-seven. 


(Seal) 


(Signed) 


G.  H.  DUNBAR, 

Provincial  Secretary 


C.G.A.A.O.  By-Laws  (excerpts) 

ARTICLE  15' 

MAINTENANCE  OF  STANDARDS 

In  order  to  maintain  the  standards  of  the  Associatio 


shal 

(a)  Enqui 
against  any 
him  with  an 
the  honour  of 


brine 


^'to,  hear  and  pronounce  upon  any  complan 

ot  the  Association  by  another  member,  charging 
af  discipline  or  with  any  action  derogatory  to 
Association.  If,  after  hearing  the  members  and 
such  witnesses  al  they  may  present,  the  Board  declares  the  charge 
to  be  well  found<*J,  the  Board  may  proceed  to  suspend  the  accused 
member  for  a  period  named  ty  them,  cr  they  "may  expel  him  from 
the  Association; 

(b)  Hear,  witfla  view  to  reconciliation  between  the  members  of 
the  Association,  p.lt  i<:ulars  of  any  differences  that  may  Jn*r*rtTTfegard- 
ing  professional  mallei s; 

(c)  Hear  and  deluie  upon  all  complaints  and  claims  made  against 
members  of  the  Association,  by  persons  other  than  members  i.f 
the  Association,  in  \iatters  connected  with  the  professional  duties 
of  such  members;  1 

(d)  Make  and  estaml ish  rule;,  regulating  the  conduct  of  the  members, 
and  es pecia I I'ji ( 

be  regarded  as  an  oneT5<^J£r7ga,to^F"^rTrn?,^[TOff“?TT5TTHTfi^^T"tff?"7^m- 
bers  of  the  Associating;  determine  the  time  and  manner  of  hearing  for 
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any  such  offense;  the  nature,  character  and  extent  of  the  penalty  to  be 
inflicted;  and  generally  ®<ecute  all  rules  necessary  to  carry  into  effect 
the  full  meaning  of  the  present  Eiy-laws  and  obiects  of  the  Association. 

(e)  Suspend  or  expellnny  member  convicted  of  a  criminal  offence 

upon  prnHn^iiim  yf  a  - 

( f ) /As s i gn  such  irivV^W.iu 

the  Board,  or  in  which  disciplinary  rules  are  made  by  tfe  Board  assent 
to  the  resolution  shall  be  signified  by  the  signatures  of  the  members 
present  and  a  simple  majority  shall  carry  the  resolution,  and  the  notice 
calling  the  meeting  of  the  Board  shall  specify  in  detail  the  object 
of  such  meeting. 

3.  Any  member  suspended  or  excelled  by  the  Board  for  misconduct 
shall  have  the  right  m  annual  t"n  rhp  A^inatinn  at  the  next  following 
Annual  General  'lUfyirHl^fli1  "a  Special  L>5M?Tal  Meeting,  provided 
that  written  notice  of  such  appeal  is  filed  by  the  affected  member 
with  the  Secretary  within  thirty  (30)  days  of  the  date  o:  mailing  notice 
of  the  member’s  suspension  or  expulsion. 

4.  It  shall  be  tfje  duty  of  the  Secretary  to  recei vn^al  I  complaints 
against  any  member  of  tne  A^iflClSlion  'from  whatever  source.  All 
complaints  shall  be  in  writing  and  signed  by  the  complainant. 

5.  "  Wiy“  iiiliiiLili  iiU V'  tenaSf  ms  resignation  which  must  be  in 
writing,  but  it  shall  not  take  effect  until  all  arrears  of  fees,  special 
assessments  and  other  indebtedness  to  the  Association  have  been 
fully  paid. 

6.  Members  whose  resignations  are  received  by  the  Secretary  within 
thirty  (30)  days  subsequent  to  the  commencement  of  a  fiscal  year 
shall  not  be  liable  for  the  annual  dues  for  that  fiscal  year. 

7.  Members  whose  resignations  are  received  by  the  Secretary  after 
the  expiration  of  the  said  period  of  thirty  days  shall  be  liable  for 
the  annual  dues  for  the  current  fiscal  year  and  the  Beard  may  decline 
to  consider  a  resignation  until  such  dues  are  paid;  provided,  however, 
that  the  Board  may,  at  its  discretion,  waive  this  stipulation. 

EXPULSION  OR  SUSPENSION 

8.  Any  member  who  is  in  default  for  Annual  Dues,  or  any  portion 
thereof,  three  months  after  they  become  due  and  payable  may,  with 
notice,  be  suspended  from  membership  by  the  Board. 

9.  Any  member  shall  ipso  facto  cease  to  be  a  member  in  the  event 
of  and  upon  his  failing,  for  two  consecutive  years,  io  pay  his  annual 
fees  and  assessments. 

REINSTATEMENT  OF  MEMBERSHIP 

10.  Any  person  whose  membership  in  the  Association  has  been 
suspended,  or  whose  resignation  has  been  accepted,  may  apply 
in  writing  to  the  Board  for  reinstatement  of  membership. 

(a)  The  Board  shall  have  the  power  to  refuse  or  grant  such 
application  and  to  prescribe  the  conditions  upon  which  the  app'ication 
may  be  granted. 

(b)  Such  conditions  may  include  the  payment  of  all  arrears  of 
annual  or  other  fees,  the  submission  of  such  wr  tten  evidence  as 
may  be  prescribed,  the  submission  of  statements  showing  the  present 
financial  position  of  the  applicant,  and  such><>ioj1h£rconijjj^e«y^J? 
the^B^aMrruty^ieenr^ittobejHg^^n^jecL 

(c)  If  the  Board  refuses  such  application  the  applicant  shall 
have  the  right  of  appeal  to  the  Association  at  the  next  following 
Annual  Gene>al  Meeting  or  at  a  Special  General  Meeting,  provided 
that  notice  of  such  appeal,  in  writing  be  tiled  by  the  applicant  with 
the  Secretary  within  thirty  days  of  the  date  of  mailing  notice  of  the 
Board's  refusal  to  grant  the  application  for  reinstatement. 


PROFESSIONAL  CONDUCT 

II.  All  members  of  the  Association  are  required  to  comply  with 

the  rules^oL-Bfc>*L^iuiiuli«4rfuuliiCt  of  the  . .  n  pn i h 1 1 r h n rl 

frUffi  time  to  time  by  the  Board  of  Governors  of  this  Association. 


CERTIFIED  GENERAL  ACCOUNTANTS  ASSOCIATION  OF  ONTARIO,  CODE  OF  ETHICS 
AND  RULES  OF  PROFESSIONAL  CONDUCT  (excerpts) 


Introduction 

This  National  Code  of  Ethics  provides  uniform 
rules  and  principles  of  professional  conduct  by 
which  members  of  each  provincial  association 
will  govern  themselves  in  discharging  i heir 
duties  and  responsibilities. 

Any  Ontario  member  who  contravenes  any  of 
these  rules  and/or  principles  shall  tie  account 
able  to  the  Hoard  of  Cjovemer^  of  the  f.t-rl  tir:d 

General  Accountants  Association  ol  Ontario 

A  Certified  General  Accountant  shall  alwavs  be 
mindful  of  his  responsibility  as  a  member  of 
the  Accounting  profession,  and  r h  ■  1 !  rarr/  on 

his  work  with  fidelity  to  clients  or  employers, 
fairness  to  employees,  and  loyalty  to  the 
Association,  in  a  manner  worthy  of  a  profes¬ 
sional  Accountant. 

Definitions 

In  this  Code,  unless  otherwise  specifically  stated,  the 
following  terms  mean: 

101 

Member 

An  individual  holding  a  Certified  General  Accountant 
certificate  and  in  good  standing. 

102 

The  Association 

National:  The  General  Accountants  Association; 
Provincial:  The  Certified  General  Accountants  Associa¬ 
tion,  or; 

The  Professional  Corporation  of  Certified 
General  Accountants  of  Quebec  (Quebec 
only). 

103 

The  Profession 

The  profession  of  accountancy. 

104 

Opinion 

The  auditor's  report  which  accompanies  audited 
financial  statements  to  which  a  member  lends  his  name. 

'  03 

Accountant's  Comments 

Remarks  accompanied  by  a  disclaimer  signed  by,  or 
identified  with  the  accountant,  which  make  it  clear  that 
he  is  not  giving  an  opinion,  where  such  remarks  relate  to 
unaudited  financial  statements. 

i  r\r 

o  u 

Public  Account  ng 

Providing  professional  services  to  the  public. 

201 

Terms  of  Engagement 

Duties  to  the  Public 

A  member: 

Shall  state  clearly  to  his  client  the  nature  and  scope  of 
services  to  be  rendered  under  the  terms  of  his  engage¬ 
ment. 

71 


202 

Public  luleieit 
203 

Bre.ich  of  I  rust 


Shall  safeguard  the  interest  of  his  client,  employer  and 
the  general  public. 

Shall  not  breach  the  trust  of  a  client  or  an  employer. 


204 

T rust  &  Sep  :r  jtc 
Bank  Account 

205 

Expressing  an  Opinion 

206 

Opinion  on 
Financial  Reports 


207 

Known  Omission 


Shall,  while  holding  funds  or  property  in  trust,  keep  the 
necessary  records  to  show  that  the  funds  or  property 
have  been  properly  administered. 

Shall  not  express  an  opinion  on  a  financial  report  unless 
has  performed  an  adequate  audit. 

all  issue  an  adverse  opinion  with  reasons  on  any 
financial  report  whether  for  publication  or  not,  if  the 
report  is  prepared  in  a  manner  which  might  tend  to  be 
misleading. 

Shall  disclose  in  his  audit  or's  report  any  materia!  fact  cr 
information  known  to  him  which  is  not  disclosed  in  a 
linancial  report,  the  omission  of  which  would  tend  to 
make  the  financial  report  misleading. 


208 

Material  Discrepancy 


209 

Restrict  ons 


Shall  immediately  disclose  any  material  discrepancy  that 
becomes  known  to  him  concerning  a  financial  report  on 
which  he  has  expressed  an  opinion,  or  rendered 
!count  -nt's  Comments. 

Shall  give  a  denial  of  opinion  with  reasons  on  a  financial 
report  il  his  exceptions  are  sufficiently  material  to 
render  h  opinion  contradictory  and/or  inconclusive. 


211 

Accountant's  Comments 


212 

Sul  in;.,  nt  inform. ition 


Shall,  when  submitting  an  accountant's  comments  with 
an  unaudited  financial  statement,  disclose  on  each  page 
of  such  financial  statement  that  it  has  been  preaared 
without  audit. 

Shall  not  lend  his  name  to  any  comments  and/or  recom¬ 
mendations  concerning  financial  reports  unless  he  has 
received  all  the  information  he  requires  to  suppori  such 
comments  and/or  recommendations. 


213 

Disclosure  of  F  orec.ist 


214 

Acknowtedr  ed 
Stand. uds 

215 

Right  to  T ake 
Cognizance 


Shall  make  full  disclosure  that  he  does  not  vouch  for  the 
reliability  of  forecasts  contingent  upon  future  trans¬ 
actions. 


'/  Shall  adhere  to  acknowledged  standards  of  financial 
v  reporting  unless  departure  from  these  standards  is  fully 
^disclosed. 

Shall  respect  the  right  of  any  client,  providing  that  his 
fee  is  paid,  to  have  access  to  the  documents  in  any 
record  made  by  a  member  concerning  his  client,  and  to 
obtain  copies  of  those  documents. 


Confidential  Information 

A  member: 


301 

Secrecy 


Shall  preserve  the  secrecy  of  confidential  information 
that  becomes  known  to  him  in  the  practice  of  his  profes 
sion. 


302 

Disclosure 


Shall  not  divulge  information  concerning  the  business 
affairs  of  his  employer  or  client  without  their  consent, 
unless  required  to  do  so  by  law. 
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303 

Discussion 

Shall  not  discuss  with  another  person  the  bus. ness  affairs 
of  his  employer  or  client  wthout  his  employer's  or 
client's  consent. 

301 

Infoi  n  it'ou  1  Jst’fi  f ■  >i 
Per-4CiO.il  Advantage 

Shall  not  make  use  of  confidential  information  relating 
to  the  business  of  his  employer  or  client  to  directly  or 
indirectly  obtain  a  personal  advantage,  without  his 
employer's  or  client's  consent. 

101 

Conduct 

Duties  to  the  Profession 

A  member: 

Shall  always  be  mindful  of  his  duties  and  responsibilities 
oward  The  profession,  and  on  all  occasions  shall  act  in  a 
manner  which  will  enhance  the  image  of  the  profession. 

402 

Compatible  Activities 

May  engage  in  any  profession,  trade,  industry,  office  or 
duty  except  where  these  undertakings  are  denimental  to 
the  public  good  or  to  the  standards  of  the  profession. 

A  no 

M  U  v> 

Unlawful  Activity 

Shall  not  lend  his  name,  him  c!f,  or  his  services  to  any 
activity  which  he  knows,  or  which  a  reasonably  prudent 
person  would  believe  to  be,  un  awful. 

404 

Discredit 

Shall  not  lend  himself  knowingly  to  any  practice, 
pronouncement  or  act  which  would  be  of  a  nature  to 
discredit  the  profession 

400 

Procuiemi'i  t  of  Ifusin'-ss 

Shall  not  obtain  business  or  a  client  through  means 
detrimental  to  the  profession. 

/  400 

1  <" a i  .  f  Afi  ountmg 

fiorti  ■. 

Shall  report  to  his  Association  any  situation  of  which  he 
has  sufficient  personal  knowledge  and  which  he  thinks 
may  to  detrimental  to  the  pro4  >ssion. 

407 

Criticism  of  Professional 
Colleagues 

Shall  not  criticize  another  professional  c  >lleague  without 
first  submitting  his  criticism  to  such  other  colleague  for 
explanation.  The  member  thereafter  shall  inform  such 
colleague  as  to  the  action  he  has  taken  with  regards  to 
the  criticism. 

408 

Legal  Action  Against 
Professional  Colleague 

Shall,  before  entering  into  a  legal  action  against  another 
member,  which  might  tend  to  bring  the  profession  into 
disrepute,  advise  that  member  of  his  intention.  He  shall 
also  give  the  Association  as  much  notice  as  is  possible  of 
his  intention,  giving  general  details  of  the  basis  of  the 
proposed  action. 

409 

Discrimination 

Shall  not  discriminate  against  a  person  because  of  the 
race,  colour,  sex,  age,  religion,  national  extraction  or 
social  origin  of  such  person. 

410 

Specialization 

Shall  not  use  the  title  of  specialist. 
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501 

Certificatf*  Obtained 
fraudulently 

Duties  to  the  Association 

A  member: 

Shall  notify  the  Association  immedia  el y  when  he  is 
aware  that  a  person  has  obtained  certit  cation  by  means 
of  fraud  or  some  other  irregularity. 

502 

Admittance  to 
Membership 

S 

Shall  report  to  the  Association  a  fact  known  to  him, 
sufficient  to  prevent  the  admittance  of  any  person 
whose  membership  may  be  detrimental  to  the  Associa¬ 
tion. 

1  503 

\  Reputation 

Shall  report  a  fact  known  to  him  which  puts  or  seems  to 
put  in  doubt  the  reputation  of  the  Association. 

504 

Insolvency 

Shall  immediately  notify  the  Association  if  he  makes  an 
assignment  in  bankruptcy. 

505 

c*  pros'-nt  ltion 
or  Request 

Shall  not  initiate  any  representation  or  formulate  any 
request  to  a  public  body  or  to  a  Government  relating  to 
the  Association  or  the  profession  without  the  consent  of 
the  Association.  This  rule  shall  not  apply  to  a  member 
who  is  a  civil  servant  or  who  is  employed  by  the  govern¬ 
ment  of  Canada,  or  by  a  province,  and  who  is  required 
to  take  part  in  such  enactment,  alteration,  repeal  or 
amendment  by  the  terms  of  his  employment. 

00 1 

/  Integrity 

Duties  to  Mem  be  s 

member: 

Shall  notify  the  Association  of  any  known  material  fact 
which  appears  to  put  in  doubt  the  integrity  of  a 
member. 

o  -l. 

'  *  ';0c.  Statement 

Viaii  not  make  a  public  statement: 

(a)  on  the  incompetence  of  another  member  of  the 
Association; 

(b)  detrimental  to  the  reputation  of  another  member  of 
the  Association. 

_ 

- ~~ 

G03 

Advancement 

Shall  not  seek  professional  advancement  through  unfair 
means  or  conduct  detrimental  to  another  member  of  the 
Association.  - 

604 

Soliotati  n 

Shall  not  directly  or  indirectly  solicit  the  clients  or  the 
position  of  another  rmrnber. 
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r 

l' 

Employment  ofrer 

Shall  inform  a  member  of  his  intent  to  offer  employ¬ 
ment  to  an  employee  of  this  member  This  restriction 
does  not  apply  if  the  employee  applies  to  a  member  on 
his  own  initiative  or  in  response  to  a  public  advertise¬ 
ment. 

too 

Assistance  to  Students 

Shall  encourage  and  assist  students  in  their  professional 
development  and  in  obtaining  the  experience  and 
proficiency  required  for  certification. 

,'G  1 

Responsibility 
and  C.'oni'ol 

Duties  of 

Members  in  Public  Practice 

A  member: 

Shall  personally  undertake,  or  delegate  to  a  member  of 
the  Association,  the  charge  and  management  of  each 
public  practice  office  maintained  by  him  or  his  partner¬ 
ship. 

•*n  -> 

Firm  Name  of  a  !  ole 
Proprietor  "up 

Shall  \yh e n  practising  his  profession  as  a  Certified 
General  Accountant  as  a  sole  proprietor  do  so  only 
under  his  own  name  or  the  name  of  his  predecessor  who 
had  practised  as  a  Certified  General  Accountant  adding 
or  not  after  his  firm’s  name  "&  Co."  or  a  similar  term.  In 
the  latter  case,  he  shall  make  it  clearly  understood  to  the 
puunc  iiiflt  iic  is  iiGi  practising  * n  partnership  with  one 
or  more  persons. 

703 

Firm  Name  of 
Partner  "up 

Shall,  when  practising  in  a  partnership  of  Certified 
General  Accountants,  ensure  that  the  firm  name  consists 
of  one  or  more  names  of  the  partners,  former  partners  or 
predecessors  who  had  practised  as  Certified  General 
Accountants  with  or  without  the  addition  of  "&  Co."  or 
similar  term  after  the  name. 
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704 

Identification 


705 

Representing  a  Firm 


706 

Partners  Who  Are  Not 
Members  of  the 
Association 

707 

Person  Expelled 
or  Suspended 

708 

Services  by  an 
Employee 

709 

Replacement 


710 

Personal  Practice  when  an 
Employee 


1001 

CX  ral  n.iir.e 

1002 
Appl  ication 


Shall  not  indicate  by  way  of  a  notation  on  letterhead, 
telephone  listing,  public  advertisement  or  otherwise  that 
he  has  an  ottice  in  an  area  where  he  is  only  represented 
by  another  member,  who  in  addition  carries  on  a 
practice  under  his  own  name  or  a  firm  name. 

Shall  not  indicate  on  his  letterhead,  telephone  listing  or 
elsewhere  in  his  publicity  that  he  maintains  a  branch  of 
another  firm  of  public  accountants  if  he  only  represents 
that  firm. 

Shall  practise  in  a  partnership  described  as  a  firm  of 
"Certified  General  Accountants"  only  if  all  the  partners 
are  members  in  good  standing  of  the  Association. 


Shall  obtain  through  the  Association,  the  facts  concern¬ 
ing  the  expulsion  or  suspension  before  knowingly 
employing  a  person  who  has  been  expelled  or  who  is 
under  saspension  from  any  accounting  body. 

Shall  not  permit  an  employee  to  perform  professional 
services  which  the  member  himself  is  not  permitted  to 
render. 

Shall,  before  accepting  an  appointment  in  which  he 
replaces  another  professional  accountant  or  firm, 
determine  from  such  other  person  or  firm  whether  there 
is  any  reason  why  such  appointment  should  not  be 
accepted. 

Shall  riot  undertake  professional  work  for  his  own 
account  without  the  consent  of  his  employer. 


Discipline 

A  member: 

Shall  be  subject  to  disciplinary  action  for  any  offence 
which  constitutes  a  breach  of  professional  conduct 

Shall  be  subject  to  disciplinary  action  only  through  his 
Provincial  Association. 


76 


APPENDIX  V  -  ENGINEERS  (A.P.E.O.) 

THE  PROFESSIONAL  ENGINEERS  ACT,  R.S.O.  1970,  c.  366  as  am.  by  S.O. 

1972,  c.  45  (excerpts) 

ASSOCI  ATION 

3.  —  ( I )  The  Ixxly  politic  and  corporate  known  as  the  "As¬ 
sociation  of  Professional  Kngincers  of  the  Province  of  Ontario" 
incorporated  under  The  Trofessinntil  Engineers  Act,  19.}:}  Ls  hereby 
continued. 

(2)  All  jmtsoiis  who  were  mem  tiers  of  the  Association  on  the  1st 
day  of  August,  1909  or  who  have  lx-cn  admitted  as  members  since 
that  day  constitute  the  Association. 

(3)  The  objects  of  the  Association  are, 

(a)  to  regulate  the  practice  of  professional  engineering  and 
to  govern  the  profession  in  accordance  with  this  Act,  the 
regulations  and  the  by-laws; 

(b)  to  establish  and  maintain  standards  of  knowledge  and 
skill  among  its  mem  tiers;  and 

(c)  to  establish  and  maintain  standards  of  professional 
ethics  among  its  members, 

in  order  that  the  public  interest  mav  be  served  and  protected. 

R.S.O.  1970,  c.  300.  s  3  (1-3). 

(4)  The  head  office  of  the  Association  shall  be  in  The  Munici¬ 
pality  of  Metropolitan  Toronto.  1972,  c  45,  s.  1. 

(5)  The  Association  may  purchase,  acquire  or  take  by  gift, 
devise  or  bequest  for  the  purposes  of  the  Association  and  the 
furtherance  of  its  objects,  but  for  no  other  purposes  or  objects, 
any  real  or  personal  property,  and  may  sell,  mortgage,  lease  or 
otherwise  dispose  of  any  such  property.  R  SO  1970.  e  300, 
s.  3  (5). 

COUNCIL 

4.  — (1)  There  shall  lie  a  council  which  shall  consist  of  a 
president,  a  first  vice-president,  a  second  vice-president,  an 
immediate  past  president,  two  elected  couneillors-at-large,  ten 
elected  regional  councillors  and  five  appointed  councillors,  all  of 
w  hom  shall  be  members  and  residents  of  Ontario. 

(2)  The  president  and  the  vice-presidents  shall  have  such 
qualifications  as  are  prescribed  by  by-law  and  shall  be  elected 
annually  by  vote  of  the  mein'ocrs. 

(3)  One  councillor-at-large  shall  be  elected  each  year  for  a 
two-year  term  by  vote  of  the  mem  tiers. 

(4)  There  shall  lx*  elected  from  each  of  the  five  regions 
established  and  definnl  by  by-law  t  wo  regional  councillors,  one  to 
be  elected  from  each  region  each  year  for  a  two-year  term  by  vote 

7. — (1)  The  council  may  make  regulations  respectir  g  any 
matter  that  is  outside  the  scope  of  the  power  to  pass  by-laws 
specified  in  section  8  and,  without  limiting  the  generality  of  the 
foregoing, 

(а)  prescribing  the  scope  and  conduct  of  examinat  ons  of 
candidates  for  registration; 

(б)  prescribing  the  form  of  the  summons  referred  to  in 
subsection  10  of  section  25; 

(r)  respecting  the  practice  and  procedure  for  hearings  held 
under  this  Act; 

(d)  defining  "professional  misconduct"  for  the  pur)x»e  of 
*  this  Act  and  the  regulations; 
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(t;)  defining  classes  of  sj>ecialists  in  the  various  fields  of 
engineering; 

(/)  prescribing  the  qualifications  required  of  specialist* or 
any  class  thereof; 

(g)  providing  for  the  designation  of  specialists  upon  ap¬ 
plication  and  examination  or  otherwise,  for  the  suspen¬ 
sion  or  revocation  of  such  designations,  an^^f  the 
regulation  and  prohibition  of  the  use  of  terms,  titles  or 
designations  bv  professional  engin<*ers  mdicati  ig  spe- 
ciali/.at  ion  in  any  field  of  engineering; 

(h)  regulating  and  prohibiting  the  use  of  terms,  titles  or 
designations  by  professional  engineers  in  indeiendent 
practice. 

(2)  No  regulation  is  effective, 

(a)  until  it  has  been  submitted  to  the  members  for  approval 
by  means  of  a  letter  ballot  returnable  w  ithin  thirty  days 
after  the  mailing  thereof  and  it  has  been  approved  by  a 
majority  of  those  voting  within  the  prescribed  tine;  and 

(b)  until  it  has  I  icon  approved  by  the  Lieutenant  <  iovernor 
ill  ( ‘ouncil  K  SO  1070.  c  IftMi,  s  7 

•.—(1)  The  council  shall  prepare  and  publish  from  time  to 
time  a  code  of  ethics  containing  standards  of  conduct  designed  for 
the  protection  of  the  public,  which  standards  members  and 
licensees  must  sulxseribe  to  and  follow  in  the  practice  of  profes¬ 
sional  engineering. 

(2)  Copies  of  the  code  of  ethics  shall  be  sent  to  the  members 
and  licensees  and  shall  lie  available  free  of  charge  to  members  of 
the  public  who  apply  therefor.  K  SO  11)70,  e.  300.  s.  9. 

PARTNERSHIPS,  CORPORATIONS 

2#. — (1)  No  partnership,  association  of  persons  or  corpora- 
tion  as  such  shall  be  a  member  or  a  licensee,  or  shall,  except  as 
authorized  by  this  section,  practise  professional  engi¬ 
neering. 

(2)  A  partnership,  assoc iat ion  of  persons  or  corjKiration  that 
holds  a  certificate  of  authorization  may,  in  its  own  name,  practise 
professional  engineering, 

(a)  if  one  of  its  principal  or  customary  functions  is  to  engage 
in  the  practice  of  professional  engineering:  and 

(ft)  if  the  practice  of  professional  engineering  is  done  under 
the  res|mnsibility  and  sii|K*rvision  of  a  member  of  the 
partnership  or  assi*  iai  ion  of  persons,  or  of  a  director  or 
full-time  employee  of  the  corporation,  as  the  case  may 
be,  who, 

(i)  Ls  a  member,  or 

(ii)  Ls  a  licensee,  in  which  cast*  the  practice  of  profes¬ 
sional  engineering  shall  Ik*  restricted  to  the  work 
specified  in  the  licence  of  the  licensee 

(.'{)  A  partnership,  association  of  persons  or  corporation  that 
desires  a  certificate  of  authorization  shall  submit  to  the  registrar 
an  application  in  the  prescrilied  form  containing, 

(a)  the  names  and  addresses  of  ali  its  partners,  memliers, 
officers  or  directors,  as  the  ease  may  Ik*; 

(ft)  the  names  of  all  its  partners,  members  of  assiK'iations  of 
persons,  directors  of  corporations,  or  full-time  em¬ 
ployees  of  corporations,  as  the  case  may  lie,  who  are  the 
memliers  or  licensees  who  will  be  in  charge  of  profession¬ 
al  engineering  on  its  behalf; 
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<r)  from  among  the  names  specified  under  clause  It  the  name 
or  names  of  its  official  represent  at  ive  or  representatives 
whose  duty  it  is  to  ensure  that  this  Act,  and  the 
regulations  and  the  by-law's  arc  complied  with  by  the 
partnership,  the  association  of  |>ersons  or  the  corpora- 
I  ion,  as  t  he  case  may  lie, 

and  shall,  whenever  t  here  is  a  change  in  t  lie  part  iculars  given  in  its 
application,  give  notice  of  the  change  to  the  registrar  within 
thirty  days  after  the  effective  date  of  the  change 

( 1 )  If  subsect  ion  3  is  complied  with,  the  registrar  shall  issue  to 
the  applicant  a  cert  ificat.c  of  authorization. 

(.r»)  Where  the  holder  of  a  certificate  of  authorization  ceases  to 
have  any  official  representative,  the  certificate  is  ipso  facto 
revoked,  and  tin-  partnership,  association  of  persons  or  corpora¬ 
tion  shall  not  practise  professional  engineering  until  a  new 
certificate  of  authorization  is  issued. 

(<>)  Where  the  council  finds  that  the  holder  of  a  certificate  of 
authorization  has  failed  to  observe  any  of  the  provisions  of  this 
section  or  has  Ix-cn  guilty  of  conduct  that  would,  in  the  ease  of  a 
member  or  licensee,  have  been  professional  misconduct,  the 
council  may  reprimand  the  holder  or  suspend  or  revoke  the 
certificate  of  authorization 

(7)  Sect  ions  24,  25  and  2li  apply  mutates  mutandis  to  the  refusal 
U>  issue  a  certificate  of  authorization  and  to  he  revocation  or 
suspension  of  a  certificate  of  authorization.  If  . SO.  lt»70,  c.  .W>, 
s.  20 


ItKARINOS,  DISCICMN  1 Y 

25. — (1)  Subject  to  subsection  2,  wher  the  council  finds  that 
a  jierson  who  is  a  memlHT  or  licensee  i.  guilty  of  professional 
misconduct  or  has  obtained  registration  a  a  member  or  has  been 
issued  a  licence  by  reason  of  misrepresentation  by  such  person, 
the  council  may  by  order  do  one  or  more  of  the  follow  mg 

1.  Reprimand  such  person  and,  if  considered  proper,  direct 
that  the  fact  of  the  reprimand  lie  recorded  on  the 
register. 

2.  Suspend  the  memljership  or  licence  of  such  person  for 
such  time  as  the  council  considers  proper  and  direct  that 
the  reinstatement  of  such  mcmliership  or  licence  on  the 
termination  of  such  suspension  lie  subject  to  such 
conditions,  if  any,  as  the  council  considers  proper. 

3.  Direct  that  the  imposition  of  an>  penalty  be  suspended 
or  postponed  for  such  jieriod  and  upon  such  terms  as  the 
council  considers  proper  and  that  at  the  end  of  such 
period  and  upon  the  compliance  with  such  terms  any 
penalty  be  remitted. 

4.  Direct  that  the  membership  or  licence  of  such  person  be 
cancelled  and  that  the  name  of  such  person  be  removed 
from  the  register. 

5.  Direct  that  the  decision  of  the  council  Ik*  publLshed  in 
detail  or  in  summary  in  the  official  journal  of  the 
Association  or  in  such  other  ma  ner  or  medium  as  the 
council  considers  appropriate  in  ny  particular  case. 

6.  Direct  that,  w  here  it  appears  th.  t  the  proceedings  were 
unwarranted,  such  costs  as  to  tl  ■?  council  seem  just  be 
paid  by  the  Association  to  the  nu  ;nber  or  licensee  whose 
conduct  was  the  subject  of  such  proceedings. 
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(2)  The  council  shall  not  take  any  action  under  subsection  1 
unicss, 

(a)  a  complaint  under  oath  has  been  filed  with  the  registrar 
and  a  copy  thereof  has  been  served  on  the  person  whose 
conduct  is  l>eing  investigated; 

(ft)  the  person  whose  conduct  is  tieing  inv  estigated  has  lieen 
served  with  a  notice  of  the  tune  a  ,d  place  of  the  hearing; 
and 

(r)  the  council  has  heard  evidence  if  or  on  behalf  of  the 
complainant  and,  if  the  person  hose  conduct  is  being 
investigated  appears  at  the  hearing  and  so  requests,  has 
heard  his  evidence  or  evidence  on  his  i<eha!f  and  has 
reached  the  decision  that  he  is  guilty 

(3)  Any  |*ei  "(in  presiding  at  a  hearing  may  admunster  oaths  l.o 
witnesses  and  require  them  to  give  evidence  under  oat  li 

(4)  If  the  person  whose  conduct  is  In'ing  mvi.-' igii't d  fails  i 1 > 
ap|K'ar  in  answer  to  the  notice  at  the  time  and  place  appointed, 
the  hearing  may  be  conducted  in  his  absence. 

(5)  Hearings  shall  lie  held  in  camera,  hut  if  the  person  whose 
conduct  is  lioing  investigated  requests  otherwise  by  a  notice  in 
writing  delivered  to  the  registrar  before  the  day  fixed  for  the 
hearing,  the  council  shall  conduct  the  hearing  in  public  or 
otherw  tse  as  it  considers  proper. 

(G)  The  council  may  adjourn  any  hearing  at  any  time  and  from 
time  to  time. 

(7)  A  person  whose  conduct  is  being  investigated,  if  present  in 
person  at  the  hearing,  has  the  right  to  be  represented  by  counsel  or 
agent,  to  adduce  evidence  and  to  make  submissions,  and  any  such 
person  may  lie  compelled  to  attend  and  give  evidence  in  the 
manner  provided  in  subsection  10,  but  such  person  <hall  lie 
advised  of  Ills  right  to  object  to  answer  any  question  unde ‘sect  ion 
9  of  The  Evidence  Act  and  section  o  of  the  Canada  Evidence  Ac/. 

(8)  The  oral  evidence  submitted  at  a  hearing  shall  l>e  taken 
down  in  wr  ting  or  by  any  other  method  au'horized  by  The 
Evuience  Act 

(9)  The  rules  of  evidence  applicable  in  civil  proceedings  are 
applicable  at  hearings,  but  at  a  hearing  memliers  of  the  council 
may  take  notice  of  generally  recognized  technical  or  scientific 
facts  or  opinions  within  the  >q»ecialized  knowledge  of  members  of 
the  council  if  the  person  nha-e  conduct  Is  firing  investigated  has 
been  informed  Indore  or  during  the  hearing  of  any  such  matters 
noticed  and  lie  has  been  given  an  opportunity  to  contest  the 
material  so  noticed. 

(10)  The  president,  a  vice-president,  the  immediate  past  presi¬ 
dent  or  the  registrar  may  and  the  registrar  upon  application  of  a 
person  whoso  conduct  Is  being  investigated  shall,  issue  a  summons 
in  the  form  prescrilied  by  rcgulat ion,  commanding  the  attendance 
and  examination  of  any  |K*rson  as  a  witness,  and  the  priKluction  of 
any  document  the  production  of  which  could  lie  compelled  at  the 
trial  of  an  action,  to  appear  before  the  council  at  the  time  and 
place  mentioned  in  the  summons  and  stating  that  failure  to  obey 
the  summons  will  render  the  person  liable  to  imprisonment  on  an 
application  to  the  Supreme  <  ourt,  but  the  person  whose  attend¬ 
ance  is  rei)uir«*d  is  entitled  i«>  llte  like  condu*  t  monev  and 
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|>  >\  rut'iil  fur  iikI  loss  >f  Him  as  u | h id  attendance  as  a 

w  iiiifvs  at  a  trial  in  tin-  Supremt  ( curt 


til;  I f an y  person, 

(<i)  mi  licing  duly  summoned  to  apjx*ar  as  a  witness  makes 
default  m  at  tending .  or 

(f>)  ixung  in  tendance  as  a  w itnoss  refuses  to  take  an  oath 
legally  required  to  Ik-  taken,  or  to  produce  any  docu¬ 
ment  in  Ins  power  or  control  legally  required  to  lx1 
produced  by  him,  or  to  answer  any  question  w  Inc  h  lie  i> 
legally  required  to  answer,  or 

(r)  d<K*s  any  other  thing  which  would,  if  the  council  had 
lieen  a  court  of  law  having  power  to  commit  for  con¬ 
tempt,  have  !>ecn  contempt  of  that  court, 

the  person  presiding  at  the  hearing  may  certify  the  offence  of  that 
person  under  his  hand  to  the  Supreme  Court  and  the  court  may 
thereupon  inquire  into  the  alleged  offence  and  after  hearing  any 
witnesses  w  ho  may  be  produced  against  or  on  liehalf  of  the  person 
charges!  with  the  offence,  and  after  hearing  any  statements  that 
may  Ik*  offered  in  defence,  punish  or  take  steps  for  the  punishment 
of  that  |M*rson  in  the  like  manner  as  if  lie  had  been  guilty  of 
contempt  of  court. 

(12)  At  a  hearing  the  complainant  and  the  jXTson  whose 
condui  t  is  Ix-ing  investigated  have  the  right  to  examine  the 
witnesses  called  by  them  respectively,  and  to  cross-examine  the 
witnesses  opposed  in  interest. 

( ! 3)  The  decision  taken  after  a  hearing  shall  lx*  in  writing  and 
shall  contain  or  lx*  accompanied  by  the  reasons  for  the  decision  in 
w  Inch  are  set  out  the  findings  of  fact  and  t  he  conclusions  of  law  ,  if 
any,  based  thereon,  and  a  copy  of  the  decision  and  the  reasons 
therefor,  together  with  a  notice  to  the  |x*rson  whose  conduct  is 
!“•!!!£  investigated  of  Ins  right  of  apjM-al,  shall  Ik*  served  upon  him 
w  ithin  thirty  days  after  the  date  of  the  decision. 


(14)  A  record  shall  be  compiled  for  every  hearing  consisting  of 
the  e  implaint  and  the  notice  referred  to  in  subsection  2,  any 
intermediate  rulings  or  orders  marie  in  the  course  of  the  procml- 
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prepared,  such  dix'umentary  evidence  and  things  as  were  received 
in  ev  deuce  and  the  decision  and  the  reasons  therefor,  provided 
that  documents  and  things  received  in  evidence  may  lie  released 
to  tie  persons  tendering  them  when  all  ap{x*als  have  !x*cn  finally 
di'pored  of  or  the  right  to  ap|M-al  has  terminated. 


(I')  Any  document  required  to  be  served  under  this  Act  upon 
a  person  whose  conduct  l>  Ix-mg  investigated  shall  Ik*  served 
j>*  r»*  utlly  u|M»n  him  but  w  here  ;t  ap|x*arx  that  service  cannot  lie 
effc(  *d  |MTsonallv.  the  document  may  be  served  by  mailing  a 
copy  thereto  in  a  reg  '  ered  letter  addressed  to  him  at  hi>  last 
known  reswi  nee  or  offi-  e  address  as  show  n  by  tbe  rtvords  of  the 
AssiK'tat ion.  and  serv  shall  lx*  effected  no!  less  than  ten  days 
before  the  d.-.te  of  the  !i<  iring  or  the  event  ur  thing  required  to  lie 
done,  as  the  *ase  may  l»e,  and  prixif  by  affidavit  of  the  serv  ice  is 
sufficient. 


(10)  Wlice  a  member  or  licensee  has  lx*en  susjx*nded  from 
practising  under  this  sc  lion,  lie  may,  upon  payment  of  all  fees 
and  other  costs  owing  tiv  him  to  the  AsMviation.  apply  to  the 
council  to  lx*  reinstated  as  a  momlxT  or  licensee,  as  the  ca«e  may 
be,  and  the  council  may  terminate  the  suspension  of  such  member 
or  licensee  upon  such  terms  as  it  considers  proper. 

(17)  A  person  whose  membership  or  licence  has  been  cancelled 
under  this  section  may  apply  to  the  council  for  membership  or  for 
a  licence,  as  the  case  may  be,  and  the  council  shall,  subject  to 
subsection  18,  hear  the  application  and  make  such  order  as  it 
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considers  proper  and  may  include  as  a  term  of  any  such  order  such 
conditioas  as  the  council  considers  pro[>er  to  be  fulfilled  before  the 
applicant  is  admitted  to  mem!>ership  or  granted  a  licence  or  to  be 
observed  by  such  member  or  licensee  thereafter. 

(18)  Kxcept  with  the  consent  of  the  council,  no  application 
under  subsection  17  shall  bo  heard  liefore  the  expiry  of  two  years 
from  the  date  of  the  cancellation  of  membership  or  licence  or  the 
date  of  the  final  disposit  ion  of  any  appeal. 

(19)  l  pon  a  hearing  for  admission  to  membership  or  for  the 
granting  of  a  licence  under  subsection  17.  the  council  shall  follow, 
in  so  far  as  practicable,  t  he  procedure  provided  for  in  t  lie  case  of  a 
complaint  under  this  section,  and  a  former  memlter  or  licensee  has 
the  same  right  of  appeal  from  an  order  made  by  the  council  under 
subsection  17  as  is  provided  in  section  2(i. 

(20)  The  council  max  appoint  a  commit  tee 'to  act  for  and  on  its 
behalf  composed  of  not  fewer  than  five  members  of  the  council, 
one  of  whom  shall  he  the  president,  a  vice-president  or  the 
immediate  past  president ,  and  max  delegate  to  the  committee  all 
or  any  of  its  powers  and  <lut  n  s  under  t  !u>  section  upon  such  terms 
and  conditions  if  unv  as  lh<>  <>0111101!  <•<«<«<. proper,  and  a 

decision  or  order  of  the  committee  is  the  decision  or  order  of  the 
council 

(21)  Kxcept  in  the  case  of  professional  misconduct  constituting 
incompetence  on  the  part  of  the  (arson  whose  conduct  was 
investigat'd,  the  suspui  ion  or  cancellation  of  the  mem  tiers  hip  or 
licence  of  a  jierson  whose  conduct  was  investigated  under  this 
section  does  not  become  effect  ivc  until  a::\  appal  has  l*een  final  lx 
disptsed  of  i-r  tlie  right  •  >f  appeal  ha*  t<  rmina'eil  K  >'• 1  I  t1* 
c.  34i*».  s.  2.) 


orrENcer, 

27.— (1)  K  very  person,  other  than  a  member  or  a  licens<-e, 
who, 

(a)  takes  and  uses  orally  or  otherwise  the  title  “Professional 
Kngineer"  or  “Registered  Professional  Kngmeer"  or 
uses  any  addition  to  or  abbreviation  of  either  such  t  it  b  s, 
or  any  word,  name  or  designation  that  will  lead  to  rue 
belief  that  he  is  a  professional  engineer,  a  member  or  a 
li«**iisee  or,  except  as  permitted  by  se<  lion  2,  uses  t  * 
title  or  designation  “engineer”  in  such  a  manner  as  *•  >11 
had  1  •  the  lielicf  tliat  lie  is  a  professional  engineer,  a 
men  I  r  or  a  In  c  iims>; 

(h)  adx  *  r  scs,  holds  himself  out  or  eondi!i,t»  Inmx'lf  <n  ;<;<»• 
wax  o.  bx  any  means  as  a  menilier  or  a  licensee;  or 

(c )  eng;;g>  s  in  the  practice  of  professional  engineering, 
is  guilty  of  ar<  o-  fence 


(3)  Where  a  partnership,  association  of  persons  or  corpiration 
that  has  no  subsisting  certificate  of  authorization, 

(o)  practices  professional  engineering; 

(6)  uses  orally  or  otherwise  any  name,  title,  description  or 
designation  that  will  lead  to  the  lielicf  that  it  is  entitled 
to  practice  professional  engineering;  or 

(c)  advertises,  holds  itself  cut  or  conducts  itself  in  any  way 
or  in  such  manner  as  to  lead  to  the  belief  that  it  is 
entitled  to  practise  professional  engineering 
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even  meml»er  of  ihe  partnership,  every  member  of  the  associa¬ 
tion  or  |>ersons,  or  the  corporation  and  every  director  thereof,  is 
guilty  of  an  offence. 

(4)  Where  a  j  irtnership,  association  of  persons  or  corporation 
that  has  a  subsist  mg  certificate  of  authorization  practises  profes¬ 
sions'  engineer  mi  in  eontrtivent ion  of  this  Act.  every  member  of 
the  partnership,  every  member  of  the  association  of  |*ersons,  or 
the  eor|K  >ration  and  every  director  thereof,  is  guilty  of  an  offence 

(;>}  F.vcry  person,  mem  tier  of  a  partnership,  member  of  an 
association  of  persons,  and  every  corporation  and  director 
thereof,  who  is  guilt  \  of  an  offence  under  this  section  is  on  sum¬ 
mary  conviction  liable  to  a  fine  of  not  more  than  Sl.OUl) 
or  to  imprisonment  for  a  term  of  .not  more  than  six  months,  or  to 
both. 

(6)  No  proceed  mgs  shall  !m*  commenced  for  a  com  rax  ention  of 
any  of  the  prox  ts.inis  of  this  section  after  two  .r.irs  from  the  date 
Of  till  •  eonmiLvioii  of  'Uch  cont  ra  vent  ton  It  >  ‘  >  i'ji  c  .tM>, 
8.  27. 
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ASSOCIATION  OF  PROFESSIONAL  ENGINEERS,  BYLAWS,  REGULATIONS  AND  CODE  OF  ETHICS 

(excerpts) 

K  f  ur  llu-  piuposcs  ill  (lit-  At  l  and  tilt-  rcgul.il  inns,  "professional  iniscnnduc  l" 
nit- .iiis. 

( a  I  gi  u-.s  n«- ^1 1 ,‘.t- ncc*. 

(It)  inl.imiiiis.  d isHi.it t-l ul  or  impropt-r  conduct  in  a  professional  respect,  including 
any  viol.iium  ol  the  code  ol  ethics  prepared  and  published  by  the  council 
pursuant  to  section  9  ol  the  Act; 

(cl  incompetence; 

(d)  conviction  of  a  serious  criminal  offence  by  a  court  of  competent  jurisdiction; 

(e)  continued  breach  ot  the  regulations  or  by-laws  of  the  Association  O.  Reg. 

44l)/(>9.  s.  8. 

9.  Tor  the  purposes  of  section  8, 

(a)  "gioss  negligence"  means  any  act  or  omission  in  the  carrying  out  of  work  of  a 
professional  engineer  that  shows  a  reckless  or  deliberate  disregard  of  or  indif- 
lerence  to  the  rights  or  safety  of  others. 

(b)  "incompetence"  means  lack  of  adequate  knowledge  of,  or  continued  neglect 
or  failure  to  exercise  the  ordinary  skills  of  a  professional  engineer; 

(c)  "serious  criminal  ol  I  cm  e"  means 

til  any  act  i  oiiuiiil  led  in  Canada  that  is  punishable  on  indictment  under  the 
(  i  iiiiin.il  (  ode  ((  an. id  a  I,  and 

till  any  ac  t  that  il  committed  m  Canada  would  be  punishable  on  indictment 
under  the  <  riminal  Code  (Canada), 

but  does  not  include  any  political  ol  fence  committed  outside  Canada  or  any 
offence  that  does  not  ailed  the  fitness  of  a  professional  engineer  to  practice 
his  profession.  O.  Reg  44 9/f>1),  s.  9. 


PRACTICE  AND  PROCEDURE  FOR  HEARINGS 

1  0.  (foments  of  Complaints  and  Particulars. 

(1)  I  very  complaint  filed  under  the  provisions  of  subsection  2  of  section  25  of 
the  Act  shall, 

(a)  contain  a  concise  statement  of  the  facts  relevant  to  the  complaint; 

(b)  if  professional  misconduct  is  alleged,  sp.-cify  the  applicable  clauses  of  sec¬ 
tions  8  and  9  of  Regulation  69  I  of  Revised  Regulations  of  Ontario,  1970 
and  any  section  of  the  Code  of  Ethics  r  -lied  upon  by  the  complainant; 

(c)  if  misrepresentation  is  alleged,  specify  the  respect  n  which  the  complaint 
is  made; 

(d)  be  divided  into  consecutively  numbere  I  paragraphs,  each  of  which  shall 
be  confined  as  nearly  as  may  be  to  a  separate  and  distinct  portion  of  the 
subject  matter  of  the  complaint; 

<e)  be  endorsed  with  the  name  auu  addles,  of  the  complainant  or  the  com¬ 
plainant's  solicitor  to  whom  communications  may  be  sent.  O.  Reg.  Ill/ 
71,  s.  2. 

(2)  The  person  whose  conduct  is  being  invcstigaled  may  by  a  demand  for  particu¬ 
lars  served  upon  the  complainant  and  the  registrar  require  the  complainant  to 
deliver  such  further  and  better  particulars  rf  the  the  complaint  as  may  be  set 
forth  in  the  demand  for  particulars.  ().  Reg.  I  I  I  /7  I ,  s.  2. 

(3)  If  the  complainant  has  not  served  a  reply  to  the  demand  for  particulars  served 
under  section  2  not  less  than  ten  days  priot  to  the  date  of  the  hearing,  the 
person  whose  conduct  is  being  investigated  may  apply  at  the  commencement 
ot  the  hearing  for  directions  for  particulars.  O  Reg.  111/71.$.  3. 

(4)  Upon  any  application  pursuant  to  section  3  or  upon  its  own  motion,  the 
council  may  dismiss  the  complaint  for  lack  of  particularity  or  may  direct  the 
complainant  to  furnish  such  further  and  better  particulars  as  in  the  opinion  of 
the  council  may  be  required  for  the  purposes  of  the  hearing  and  may  adjourn 
the  hearing  until  such  time  as  such  particulars  are  delivered.  O.  Reg.  11 1/71.  s.  4. 

(5)  If  the  complainant  fails  to  comply  with  a  direction  for  further  and  better 
particulars,  the  person  whose  conduct  is  being  investigated  may,  after  giving 

proper'  notice  to  the  complainant,  apply  to  the 
council  for  the  dismissal  of  the  complaint 
against  him.  0.  Reg.  111/71,  s.  5. 

C6)  Particulars  delivered  pursuant  to  a  demand  for 
particulars  under  section  2  or  a  direction  of 
the  council  under  section  4  shall  form  part  of 
the  complaint  and  shall  be  included  in  the 
record  of  the  hearing.  0.  Reg.  111/71,  s.  6. 


84 


COMMITTEES 

8  2.  The  council  shall  appoint  each  year  the  following  standing  committees: 

(a)  Executive; 

(b)  Legislation, 

( c )  Practice  and  Ethics; 

(d)  Protessional  Development; 
te)  Consulting  Practice; 

(f)  Communications; 

(g)  Employee-Engineers. 

The  council  may  also  from  time  to  time  appoint  such  other  committees  consisting 
of  members  of  the  council  or  members  of  the  Association  as  the  council  considers 
desirable  to  assist  it  in  the  management  of  the  affairs  of  the  Association. 

83.  (1)  The  president  is  ex  officio  a  member  of  all  committees. 

(2)  The  vice-presidents  and  immediate  past  president  are  ex  officio  members  of 
the  standing  committees. 

(3)  The  first  vice-president  shall  be  the  chairman  of  the  Executive  Committee 

(4)  Subject  to  the  provisions  of  the  Act,  the  regulations  and  the  by-laws,  each 
committee  shall  select  its  own  chairman  and  shall  determine  the  manner  in 
which  meetings  of  the  committee  shall  be  convened  and  the  procedure  at 

meetings. 

84.  In  addition  to  the  members  provided  for  in  section  83,  the  standing  committees 
shall  be  constituted  as  follows: 

(a)  the  Executive  Committee,  of  one  regional  councillor  from  each  region,  and 
one  Councillor-at-large; 

zb)  the  I  egislation  Committee,  of  two  membor>  of  the  counc  1  and  three  or  more 
members  of  the  Association  appointed  by  the  council; 

(c)  the  Practice  and  Ethics  Committee,  of  two  members  of  the  council  and  three 
or  more  members  of  the  Association  appointed  by  the  council, 

(d)  the  Professional  Development  Committee,  of  two  members  of  the  council, 
and  three  or  more  members  of  the  Association  appointed  hy  the  council, 

(e)  the  Consulting  Practice  Committee,  of  one  member  ot  the  council  and  four  or 
more  members  ot  the  Association  appointed  by  the  council; 

(f)  the  Communications  Committee,  of  one  member  of  the  council,  and  four  or 
more  members  of  the  Association  appointed  by  the  council; 

(g)  the  Employee-Engineers  Committee,  of  one  member  of  the  council  arid  four 
or  more  members  of  the  Association  appointed  by  the  council. 


' haa< i ■  i LflV*  in  '■ 


connection  with  (he  practice 


87  I  he  Practice  and  I  lilies  Committee  shall 
(a)  advise  the  eoiim  il  on  .ill  matters  re. 
and  ethics  of  the  profession. 

provide  lor  mloiiii.il  mTuTigalion  ol  jny  and  .ill  i  oin|'l.unla,jetj.T red  to  it  or 
ot  any  nutter  which  it  considers  likely  to  a'lcct  the  el hu al  practice  ol  the 

piofession  ^ 

provide  to  (lie  council  or  to  members  advicr.  assistance  and  interpretation  in 
matters  relating  to  differences,  misunderstand ings  and  alleged  breaches  of  the 
code  of  ethics,  and  e 

authorize  the  issuing  ol  letters  of  gaming,  correction,  advice  or  admonition, 
with  the  objective  of  loreshilling  or  preventing  actions  or  practices  which 
might  lead  to  lornul  complaints.  .  | 


(b) 


(c) 


(d) 


CODE  OF  ETHICS 


GEN I  K  A I 

1.  A  professional  cngincet  owes  certain  duties  to  the  public  {•»  his  cinph */rrs,  to  his 

clients,  to  other  members  of  his  profession,  and  to  himself,  and  shall  act  at  all 

t lines  with: 

(a)  fairness  and  loyally  to  lus  associates,  employers,  clients,  subordinate*,  and 
employees. 

(hi  fidelity  to  public  needs,  and 

(c)  devotion  to  high  ideals  of  personal  honour  and  professional  integrity. 

DUTY  Ol  PROFESSIONAL  ENGINEER  TO  THE  PUBLIC 

2.  A  professional  engineer  shall: 

<a)  regard  lus  duty  to  publie  welfare  as  paramount. 

(b)  endeavour  at  all  times  to  enhance  the  public  regard  for  his  profession  by 
extending  the  public  knowledge  thereof  and  discouraging  untrue,  unfair  or 
exaggerated  statements  with  respect  to  professional  engineering. 

(c)  not  give  opinions  or  make  .>taiciucms  on  piuiessiouai  engineering  projects  of 
public  interest  that  are  inspired  or  paid  for  by  private  interests  unlens  he 
clearly  discloses  on  whose  behalf  he  is  giving  the  opinions  or  making  the 
stalements. 
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(d)  not  express  publicly,  or  while  he  is  serving  as  a  witness  before  a  court, 
commission  or  other  tribunal,  opinions  on  professional  engineering  matters 
thal  are  not  founded  on  adequate  knowledge  and  honest  conviction. 

(e)  make  effective  provisions  for  the  safety  of  life  and  health  of  a  person  who 
may  be  affected  by  the  work  for  which  he  is  responsible;  and  at  all  times  shall 
act  to  correct  or  report  any  situation  which  he  feels  may  endanger  the  s;  fety 
or  the  welfare  of  the  public; 

(f)  make  effective  provision  for  meeting  lawful  standards,  rules,  or  regulations 
relating  to  environmental  control  and  protection,  in  connection  with  any 
work  being  undertaken  by  him  or  under  his  responsibility,  and 

(g)  sign  or  seal  only  those  plans,  specifications  and  reports  actually  made  by  him 
or  under  his  personal  supervision  and  direction. 

DUTY  Ob  PROFESSIONAL  ENGINEER  TO  EMPIOYER 

3.  A  professional  engineer  shall, 

(a)  act  in  prolession.il  engineering  matters  for  each  employer  as  a  faithful  agent 
or  trustee  and  shall  regard  as  confidential  any  information  obtained  by  him  as 
to  the  business  affairs,  technical  methods  or  processes  of  an  employer  and 
avoid  or  disclose  any  conflict  ol  interest  w.uch  might  influence  his  actions  or 
judgement; 

(b)  present  clearly  to  his  employers  the  consequences  to  be  expected  from  any 
deviations  proposed  in  the  work  if  his  professional  engineering  judgement  is 
overruled  by  non-technical  authority  in  cases  where  he  is  responsible -for  the 
technical  adequacy  of  professioral  engineering  work; 

(c)  have  no  interest,  direct  or  indirect,  in  any  materials,  supplies  or  equipment 
used  by  his  employer  or  in  anv  persons  or  firms  receiving  contracts  from  his 
employer  unless  he  informs  hi s  employer  in  advance  of  the  nature  ol  the 
interest ; 

- —  (d)  not  tender  on  competitive  work  upon  which  he  may  be  acting  as  a 
professional  engineer  unless  he  f  rtt  advises  his  employer. 

(e)  not  act  as  consulting  engineer  in  respect  of  any  work  upon  which  he  may  be 
the  contractor  unless  he  tirst  ad\ iscs  his  employer,  and 

- — < f )  not  accept  compensation,  financial  or  othe  wise,  for  a  particular  service,  from 
more  than  one  person  except  with  the  lull  cnowledge  of  all  interested  pailies. 

DU  I  Y  Ol  PROEI  SSIONAI  ENGIM  I  R 

IN  INDI  I’LNDi  NI  PRA(  I  If  1  lOGlIENI 

i.  A  professional  engineer  in  private  practice,  in  addition  to  all  other  sections,  shall: 

(a)  disclose  immediately  any  interest,  direct  or  indirect,  which  might  in  any  way 
be  construed  as  prejudicial  to  Ins  professional  judgement  in  rendering  service 
to  I, is  i  lie ni . 

(bl  il  he  is  an  employee-engineer  and  is  contracting  in  his  own  name  to  perforin 
professional  engineering  work  lor  other  than  his  employer,  provide  his  client 
wuh  a  written  statement  ol  the  nature  ot  Ins  siatiis  as  an  employee  and  the 
attendant  limitations  on  his  services  to  the  client  In  addition  he  shall  satisfy 
luniself  that  such  work  will  not  conflict  with  his  duty  to  his  employer. 

(cl  carry  out  his  work  in  full  compliance  with  the  appropriate  Performance 
St  a  nil  arils  for  Piotessional  Prac  t  ice  as  may  be  pubic  lied  fi  om  time  to  time  by 
the  Association  ot  Professional  Engineers  of  Ontario, 

(d)  carry  out  his  woik  in  accordance  with  applicable  statutes,  regulations, 
standards,  codes,  and  by-laws;  and 

(e.)  co-operate  as  necessary  in  working  with  such  other  professionals  as  may  be 
engaged  on  a  project, 

DUTY  Ol  PROI  I  SSIONAI  I  NGIM  I  R  TO  OTI U  R  PROFESSIONAL  ENGINEERS 

5.  A  professional  engineer  shall 

(a)  conduct  himselt  towards  other  professional  engineers  with  courtesy  and  good 
faith. 

(b)  not  accept  any  engagement  to  review  the  work  of  another  professional 
engineer  for  the  same  employer  except  with  the  knowledge  of  that  engineer, 
or  except  where  the  connection  of  that  engineer  with  the  work  has  been 
terminated . 

(c)  not  maliciously  injure  the  reputation  or  business  of  another  professional 
eng  neer: 

(d)  not  attempt  to  gain  an  advantage  over  other  members  of  h  s  profession  by 
paying  or  accepting  a  commission  in  securing  professional  engineering  work; 

(e)  not  advertise  in  a  misleading  manner  or  in  a  manner  injurious  to  the  dignity 
of  his  protession.  but  shall  seek  to  advertise  by  istablishing  a  well-merneJ 
reputation  for  personal  capability;  and 

(f)  give  proper  credit  for  engineering  work,  ^mholdtheprir^J^jfadequaie 

engineermg_woi^,  provide  opporlunlty  I  or  proTcssKTiiaT' 
SeveTopmenTTmFaiTWTWuTentonm  associates  and  subordtm  tes;  and  extend 
the  effectiveness  of  the  profession  through  the  interchange  of  engineering 
information  and  experience. 

DU1  Y  OF  PROM  SSIONAL  ENGINEER  TO  HIMSELF 

6.  A  professional  engineer  shall: 

(a)  maintain  the  honour  and  integrity  of  his  profe>sion  and  without  fear  or 
favour  expose  before  the  proper  tribunals  unprofessional  or  dishonest 
conduct  by  any  other  members  of  the  profession;  aid 

(b)  undertake  only  such  work  as  he  is  competent  to  perform  by  virtue  of  his 
training  and  experience,  and  shall,  where  advisable,  retain  and  co-operate  with 
other  professional  engineers  or  specialists. 
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APPENfi IX  ARCHITECTURE 

T — T'  "r-.1  X.  T — . .  ■  -  -  -  


(O.A.A.) 


THE  ARCHITECTS  ACT,  R.S.O.  1970,  c.  27  (excerpts) 


10.— (1)  The  Board  may  make  regulations, 

(d)  for  keeping  a  register  of  members  of  the  Association  and 
for  issuing  certificates  of  membership  under  the  seal  of 
the  Association  and  calling  in  such  certificates  where 
membership  lapses  or  is  cancelled  or  suspended; 

(f)  providing  for  the  discipline  and  control  of  members  of 
the  Association,  including  provision  for  the  signing  or 
sealing  of  drawings  and  specifications  prepared  by 
members  of  the  Association; 

( Jc )  generally  for  the  better  carrying  out  of  the  powers 
vested  in  the  Board. 

(2)  Subject  to  the  approval  of  the  Lieutenant  Clovernor  in 
Council,  the  Board  may  make  regulations, 

(а)  providing  for  the  investigation  of  any  complaint  that  a 
member  of  the  Association  has  been  guilty  of  miscon¬ 
duct  or  incompetence,  so  as  to  render  it  desirable  in  the 
public  interest  that  his  membership  be  suspended  or 
cancelled; 

(б)  providing  for  the  cancellation  or  suspension  of  the 
membership  of  any  person  found  by  the  Board  to  be 
guilty  of  misconduct  or  incompetence  and  for  the 
publication  in  the  public  press  of  notice  of  such  cancella¬ 
tion  or  suspension  and  the  reasons  therefor; 

(c)  providing  the  terms  and  conditions  on  which  a  member 

whose  membership  has  been  cancelled  may  in  a  proper 

ease  be  restored  to  membership. 

« 

• 

(3)  A  copy  of  every  regulat  ion  made  under  this  section  shall  be 
furnished  to  every  member  of  the  Association.  R.S.O.  I960, 
c.  20,  s.  12,  amended. 

11.  The  Council  may  pass  by-laws, 

✓ 

(6)  instituting  and  furnishing  means  and  facilities  for  the 
promotion  of  knowledge,  proficiency  and  a  high  stand¬ 
ard  of  ethics  in  all  things  relating  to  the  practice  of 
architecture; 
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(h)  generally  for  parrying  out  thp  objects  of  thp  Assoriation 
in  all  mat  tors  other  than  those  referred  to  in  section  10, 
all  of  which  are  reserved  for  regulation  by  the 
Hoard.  R.S.O.  1000,  c.  20,  s.  13. 

13.  It  is  the  duty  of  each  member  of  the  Council  to  bring 
before  it  all  complaints  of  misconduct  or  incompetence  on  the  part 
of  any  member  of  the  Association  that  may  be  brought  to  his 
attention  and  it  is  the  duty  of  the  Council  to  bring  before  the 
Board  all  such  cases  that  in  its  opinion  should  be  dealt  with  by  the 
Board,  but  nothing  herein  prevents  anyone  from  bringing  before 
the  Board  any  complaints  of  misconduct  or  incompetence  an  the 
part  of  any  member  of  the  Association.  R.S.O.  I960,  c.  20,  s.  15. 

16. — (1)  K  very  person  who,  not  being  a  member  of  the 
Association,  or  who,  having  been  a  member,  has  had  his  me  mber- 
ship  cancelled  or  is  under  suspension,  or  who,  not  being  licensed 
under  section  6,  applies  to  himself  the  term  “architect”  alone  or  in 
combination  with  any  other  term,  nr  who  holds  himself  out  as  an 
architect,  is  guilty  of  an  offence  and  on  summary  conviction  is 
liable  to  a  fine  of  not  more  than  $100  for  a  first  offence  and  to  a  line 
of  not  less  than  $300  and  not  more  than  $500  or  to  imprisonment 
for  a  term  of  not  more  than  three  months,  or  to  both,  for  any 
subsequent  offence. 

17.  In  the  investigation  of  a  complaint  against  a  member  of 
the  Association,  the  Board  has  all  the  powers  that  may  be 
conferred  on  a  commissioner  under  The  Public  Inquiries 
Act.  R.S.O.  1900,  c.  20,  s.  19 

19«  —  (1)  Anyone  whose  membership  has  been  suspended  or 
cancelled  may,  within  fifteen  days  after  the  date  of  the  order  of 
suspension  or  cancellation,  appeal  to  the  Court  of  Appeal  from 
«uch  order,  and  the  pract  ice  and  procedure  in  such  appeal  shall  be 
the  same  as  upon  an  appeal  from  the  judgment  of  a  judge  of  the 
Supreme  Court  presiding  at  a  trial  and  the  Court  of  Appeal  has 
power  to  confirm,  vary,  vacate  or  set  aside  such  order  or  to  make 
such  other  order  as  it  considers  just,  and  to  make  an  order  lor 
payment  of  the  costs  of  the  appeal  and  there  shall  be  no  further  or 
other  appeal. 

(2)  Pending  an  appeal,  the  person  whose  membership  is  sus¬ 
pended  or  cancelled  may  continue  to  practise,  but,  unless  the 
order  of  suspension  or  cancellation  is  set  aside,  he  shall  not 
practise  after  the  appeal  lues  been  disposed  of,  except  that,  in  the 
case  of  suspension,  lie  may  practise  upon  and  after  the  expiry  of 
the  period  of  suspension.  R.S.O.  1900,  c.  20,  s.  2 1. 


ONTARIO  ASSOCIATION  OF  ARCHITECTS,  BY-LAWS  (excerpts) 


COMMITTEES 

The  Council  may  appoint  such  standing  and  special  committees  as  it  may 
consider  necessary  and  assign  duties,  and  responsibilities,  membership  and 
term  of  office  therein  as  it  deems  fit. 
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ONTARIO  ASSOCIATION  OF  ARCHITECTS,  REGULATIONS  OF  THE  REGISTRATION  BOARD 

(excerpts) 

Firm  Practice 

33  (c)  A  member  shall  not  continue  to  engage  in  the  practice  of  architecture  in  partnership 
with  a  person  whose  membership  has  baen  cancelled  or  whose  membership  is  under 
suspension. 


Professional  Conduct 

34.  A  member  shall  adhere  to  The  Architects  Act,  R.S.O.  1970  Chapter  27  and  the  Regulations 
and  By-laws  thereunder. 

35.  A  member  shall  not  be  a  party  to  any  attempt  to  evade,  circumvent  or  commit  a  breach  of 
the  provisions  of  The  Architects  Act,  or  of  the  Regulaiions;  a  member  shall  not  enter 
into  any  arrangement  by  which  anyone  not  a  member  may  be  enabled  either  directly  or 
indirectly  to  practise  architecture  in  Ontario. 


38.  A  member  shall  not  make  use  of  services  offered  by  manufacturers,  suppliers  of  building 
mate  rials,  appliances  and  equipment,  or  co  itrnctor:;,  which  may  be  accompanied  by  an 
obligation  detrimental  to  the  best  interest  of  his  cliant. 


40.  A  member  shall  represent  truthfully  to  the  public  his  prospective  client  and  employer  his 
qualifications  and  capabilities  to  perform  services,  and  shall  not  continue  in  practice  if. 
due  to  illness  or  disability,  he  is  prevented  from  exercising  his  professional  abilities  and 
judgment. 

41.  A  member  shall  hold  in  confidence  all  confidential  information  given  to  him  by  his  client  or 
employer. 

.46.  A%member  shall  reply  promptly  to  any  letter  received  from  the  secretary  relating  to  the 
professional  conduct  of  such  member. 


53.  A  member  shall  not  injure,  falsely  or  maliciously,  the  professional  reputation,  prospects  or 
practice  of  another  member. 

'36.  A  member  sha'I  not  use  ccl?  laudatory,  exaggerated  or  misleading  publicity  but  may  present 
♦actu-l  material,  verbal'.-,  c:  visually,  which  dignifies  the  profession  or  advances  public 
knowledge  of  the  architect’s  function  in  society. 

59.  A  member  shall  perform  with  reasonable  skill  and  good  judgment  professional  services 
requiring  the  application  of  the  art  and  science  of  architecture  in  the  design,  erection  and 
completion  of  buildings  in  their  entirety,  and  shall  not  knowingly  contravene  or  attempt  to 
contravene  applicable  building  laws  and  regulations. 

,  Complaints 

61.  At  its  discretion,  the  Board  may  suspend  or  cancel  the  membership  of  any  member  or 
licensee  whom  it  finds  guilty  of  misconduct  or  incompetence  such  as  to  render  it  de  sirable 
in  the  public  interest  that  he  should  be  so  dealt  with. 

62.  The  Board  shall  not  take  any  such  action  until  after  a  complaint,  setting  forth  the  alleged 
r..;oC^..duc:  or  incompetence  and  giving  reasonable  particulars,  has  been  made  under  oath 
and  filed  with  the  secretary  of  the  Board. 

63.  (a)  When  a  complaint  is  received,  the  secretary  or  the  chairman  or  vice-chairman  shall, 

within  seven  days  thereafter,  call  a  meeting  of  the  Board  to  consider  and  act  upon  the 
complaint. 

(b)  The  meeting  shall  be  held  not  earlier  than  fourteen  days  and  not  later  than  twenty- 
one  days  after  the  day  on  which  the  complaint  was  received. 

(c)  The  meeting  may  be  adjourned  from  time  to  time. 
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64.  (a)  Notice  of  the  meeting,  with  a  copy  of  the  complaint,  shall  be  sent  by  registered  mail 

to  each  member  of  the  Board,  to  the  member  complained  of,  at  his  address  shown 
in  the  register,  and  to  the  person  making  the  complaint. 

(b)  The  notice  to  the  person  making  the  complaint  shall  state  that  he  may  bring  witnesses 
to  substantiate  his  complaint  and  that,  if  he  fails  to  attend  the  meeting,  the  matter  may 
be  dealt  with  in  his  absence. 

65.  The  notice  to  the  member  complained  of  shall  state  that  he  will  have  an  opportunity  of 

^..v-ence  and  calling  witnesses  in  his  defence  at  the  meeting  ar.J  cf  examining 
opposing  witnesses,  and  the  notice  to  him  shall  state  that,  if  he  fails  to  attend,  the  Board 
may,  in  his  absence,  suspend  or  cancel  his  membership. 

66.  The  member  and  any  person  complaining  may  be  represented  by  counsel  at  the  hearing 
of  the  complaint  and  the  Board  may  call  in  a  solicitor  or  a  counsel  for  assistarce  and 

advice. 

67.  The  Board  may  cause  notice  of  any  order  of  cancellation  or  suspension  to  be  published  in 
the  public  press  and  the  reason  therefor. 

69.  These  regulations  shall  not  limit  the  powers  of  the  Board  to  apply  sanctions  for  miscon¬ 
duct  not  specifically  described. 
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PROPOSED  NEW  ARCHITECTS  ACT  (excerpts) 

HOARD 

10.- (1)  The  Registration  Board  of  the  Association  is 
continued  and,  subject  to  the  provisions  of  this 
Act  and  the  regulations,  shell]  govern  the  admission  of 
}vi;ion.s  to  the  Association,  the  r  ight  of  persons  to 
continue  as  members  of  the  Assoc:  int  ion  £ind  to  engage  in 
the  practice  of  architecture  in  Ontario  and  the  discipline 
of  members,  and  the  Board  shall  consider  the  manner  in 
which  the  members  are  discharging  their  professional 
responsibilities  to  the  public.  New. 

(2)  The  Board  shall  be  composed  of, 

(a_)  one  member  of  the  .Association  to  be 
appointed  by  each  university,  college 
or  other  body  in  Ontario  that  is  by 
law  authorized  to  grant  degrees  in 
architecture  and  that  establishes  and 
maintains  to  the  satisfaction  of  the 
Board  a  faculty,  school  or  department 
of  architecture,  provided  that  in  no 
event  shall  the  number  of  such  appointees 
exceed  two  and  if  t  lie  re  be  more  than  two 
such  universities,  colleges  or  other 
bodies  in  Ontario  then  such  universities, 
colleges  or  other  bodies  shall  make  their 
appointment  in  rotation  as  determine  by 
the  Board  and  each  member  of  the  Board 
appointed  under  this  clause  shall  hold 
office  for  a  period  of  throe  years  from 
the  1st  day  of  January  following  his 
appointment ; 

(b)  one  person  who  is  a  barrister  and  solicitor 
of  at  least  ten  years  standing  at  the  Par 
of  Omari  o  to  be  appointed  by  tne  Lieutenant: 
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Governor  in  Council  to  hold  office  for  n 
period  of  three  years  from  the  1st  day  of 
January  following  his  appointment; 

(c:)  a  momhor  of  the  public  at  large;  to  bo 
appointed  by  the  J,  route /in  nt  Governor  in 
Council  to  hold  office  for  a  period  of 
three  years  from  the  1st  day  of  January 
following  his  appointment; 

(cO  five  members  to  be  elected  in  accordance 
with  the  by-laws  to  hold  office  for  three 
years-  from  the  1st  day  of  January  following 
their  election;  and 

(c.)  the  immediate  past  chairman  of  the  board 
ex  officio,  if  the  immediate  past  chairman 
is  not  cippointcd  or  elected  to  the  Board. 
R.S.0.197(),c.27,r.  .8(1) , amended . 

(3)  Any  member  of  the  Board  not  otherwise  disqualified 
is  eligible  for  reappointment  or  re-election  at  the 
expiration  of  his  term,  but  a  member  of  the  Council 
elected  to  the  Board  shall  resign  his  seat  On  th<_-  bu...  !1 
before  taking  his  seat  on  the  Board,  and  a  member  of  the 
Board,  while  in  office,  is  not  eligible  for  election  to 
the  Council.  R. S . 0 . 1970 , c . 27 , s . 8 ( 2 ) . 

(4)  An  elected  member  of  the  Board  who  has  served 
two  consecutive  three- year  terms  is  not  eligible  for 
re-election  at  the  next  succeeding  election  unless 
immediately  prior  to  the  end  of  his  second  consecutive 
tern  he  was  the  chairman  or  vice-chairman  of  the  Board. 

(3)  No  elected  member  of  the  Board  shall  hold  office 
consecutively  as  a  member  of  the  Board  for  more  than 


three  three-year  terms. 
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(0)  B'o  person  shall  bo  appointed  or  circled  to  the 

Board  unless  lie  is  a  Canadian  citizen  and  no  person 

shall  continue  to  hold  such  office  if  he  ceases  to  be 

# 

a  Canadian  citizen.  New. 

(7)  JTvery  vacancy  on  the  Board  canned  by  the  death, 
resignation  or  incapacity  to  act  of  any  member  of  the 
Board,  if  such  member  was  appointed  under  clause  a_  of 
subsection  2,  shall  be  filled  by  the  university,  college 
or  other  body  that,  appointed  the  dead,  resinned  or 
incapacitated  member,  and  if  such  member  was  appointed 
under  clause  b  or  c  of  subsection  2,  shall  be  filled  by 
the  Lieutenant  Governor  in  Council,  and  if  such  member 
was  elected  under  clause  <3  of  subsection  2,  shall  be 
filled  by  an  election  held  for  that  purpose  and  a  member 
of  the  Board  appointed  or  elected  to  fill  such  a  vacancy 
shall  hold  office  only  until  the  expiration  of  the  term 
of  the  member  so  dead,  resigned  or  incapacitated. 
R.S.0.1970,c.27,s.8(3) , amended . 

(0)  The  administrative  costs  and  expenses  incurred  by 
the  Board  shall  be  borne  cind  paid  by  the  Council  from 
the  funds  of  the  Association.  R. S. 0. 1970, c . 27 , s . 12 , nart , 


amended . 
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DISCIPLINE 


16.- (1)  No  disciplinary  action  under  section  17  or 
1 8  sha  1 1  be  t  til: r>n  uni  os r. , 

(a^)  a  c orapl a  i.nt  under  oath  lias  been  filed  in 
Die?  office  of  the  secretary  of  the  Board 

and  r*  cony  the  reof  has  been  served  on  the 
member,  perm J t-hol dor  or  licensee  whose 
conduct  is  being  investigated; 

(b)  the  member,  permit- holder  or  licensee  whose 

conduct  is  being  investigated  has  been  served 
at  least  ten  days  before  the  date  of  the 
hearing  with  a  notice  of  the  time  and  place 
of  the  hearing;  and 


(c)  the  Board  has  held  a  hearing,  b?us  heard 

evidence  of  or  on  behalf  of  the  complainant 
and,  if  the  member,  permit-holder  or  licensee 
whose;  conduct  is  being  investigated  appears 
at  the  hearing  and  so  requests,  has  heard  his 
evidence  and  any  evidence  on  his  behalf  and 
has  reached  the  decision  that  he  is  guilty. 
New . 


(2)  Notwithstanding  anything  in  The  Statutory  Powers 


Procedure  Act,  1971,  hearings  shall  be  held  _in  camera , 


but  if  the  member,  permit-holder  or  licensee  whose  conduct 
is  being  investigated  requests  otherwise  by  a  notice  in 
writing  delivered  to  the  secretary  of  the  Board  before 
the  day  fixed  for  the  hearing,  the  Board  may  conduct  the 
hearing  in  public  or  otherwise  as  it  considers  proper. 


(3)  The  findings  of  fact  of  the  Board  pursuant  to 


a  hearing  shall  be  based  exclusively  on  evidence  admissible 

)  ! 

i  i 

or  matters  that  may  be  noticed  under  sections  1*  and  |.j0 

of  The  SI  at  nt  orv  Power*:  Procedure  Act  , _ 1 P7J  . 

(•')  There  shall  be  a  complaints  committer  of  the 
hssoe  iat.  S on  whose  members  shall  be  appointed  by  the 
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Board  but  who  shall  not  bo  members  of  the*  Board  and  the 
complaints  committee  shall,  providing  clause  a  of 
subsection  1  is  complied  with,  or  may,  if  it  sees  fit, 
make  preliminary  investigations  and  give  initial  consideration 
to  complaints  regarding  the  professional  conduct  of  members, 
permit-holders  and  licensees  and  shall  make  a  recommendation 
to  the  Board  in  each  case  as  to  whether  or  not  the  case  is 
a  proper  one  for  a  hearing  by  the  Board. 

(5)  Members  of  the  Board  holding  a  hearing  shall  not 

have  taken  part  before  the  hearing  in  any  investigation  of 

Vi 

the  subject-matter  of  the  hearing  and  shall  not  communicate 
directly  or  indirectly  in  relation  to  the  subject-matter 
of  the  hearing  with  any  person  or  with  any  party  or  his 
representative  other  than  as  members  of  the  Board  considering 
the  referral  of  the  matter  to  or  from  the  complaints 
committee  except  upon  notice  to  and  opportunity  for  all 
parties  to  participate,  but  the  Board  may  seek  legal  advice 
from  an  adviser  independent  from  the  parties  and  in  such 
case  the  nature  of  the  advice  shall  be  made  known  to  the 
parties  in  order  that  they  may  make  submissions  as  to  the 
law. 

(G)  No  member  of  the  Board  shall  participate  in  a 
decision  of  the  Board  pursuant  to  a  hearing  unless  he 
was  present  throughout  the  hearing  and  heard  the 
evidence  and  argument  cf  the  parties  and,  except  with 
the  consent  of  the  parties,  no  decision  of  the  Board 

shall  be  given  unless  all  member?;  so  present  participate 
in  the  decision. 
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(7)  The  oral  evidence  taken  before  the  Board  at  a 
hearing  shall  be  recorded  and,  if  so  required,  copies 
or  a  transcript  thereof  shall  be  furnished  upon  the 
same  terms  as  in  the  Supreme  Court. 

(8)  The  member,  permit-holder  or  licensee  whose  con¬ 
duct  is  being  investigated  and  the  /issociation  and  such 
other  persons  as  the  Board  may  specify  are  parties  to 
proceedings  before  the  Board  under  this  section. 

(S)  At  a  hearing,  the  conplainant  and  the  member, 
permit-holder  or  licensee  v.-hose  conduct  is  being  investi¬ 
gated  have  the  right  to  ex  a  .line  the  witnesses  called  by 
them  respectively  and  to  cross-examine  the  witnesses 
opposed  in  interest,  including  the  deponent  of  an 
affidavit  or  statutory  declaration  submitted  in  evidence. 

(10)  A  member,  permit-holder  or  licensee  whose  conduct 
is  being  investigated  who  is  a  party  to  a  hearing  shall 
be  afforded  an  opportunity  to  examine  before  the  hearing 
any  written  or  documentary  evidence  that  will  be  produced 
or  any  report  the  contents  of  which  will  be  given  in 
evidence  at  the  hearing. 

(11)  Documents  and  things  put  in  evidence  at  the 
hearing  shall,  upon  the  request  of  the  person  who 
produced  them,  be  released  to  him  by  the  Board  within 
a  reasonable  time  after  the  matter  in  issue  has  been 
finally  determined. 
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(12)  Except  whore  otherwise  provided,  any  notice,  order, 
decision,  reasons  for  decision  or  other  document  required 
by  this  Act  to  be  served  nay  be  served  personally  or  by 
registered  mail  addressed  to  the  person  to  whom  notice  is 
to  be  given  at  his  latest  address  appearing  in  the  records 
of  the  Association  and,  where  rot  ice  is  served  by  registered 
mail,  the  service  shall  be  deemed  to  have  been  made  on  the 
fifth  day  after  the  day  of  mailing  unless  the  person  to 
whom  notice  is  given  establishes  that  he  did  not,  acting 
in  good  faith,  through  absence,  accident,  illness  or  other 
cause  beyond  his  control  receive  the  notice  until  a  later 
date . 

17.  Where  the  Hoard,  after  a  herring,  finds  that  a 
member,  permit-holder  or  licensee?  is  guilty  of  professional 
misconduct,  or  has  obtained  registration  as  a  member  or  has 
been  issued  a  permit  or  a  licence  by  reason  of  misrepre¬ 
sentation  by  such  member,  permit-holder ,  licensee  or  a 
director  of  the  licensee,  the  Board  may  by  order  do  one 
or  more  of  the  following: 

1.  Reprimand  such  msmb^i ,  permit-holder  or 
1 i censoc . 

2.  Suspend  all  the  rights  and  privileges 
as  a  member,  perm i t -holder  or  licensee 

of  such  member,  permit-holder  or  licensee 

for  such  time  as  the  Board  directs  in  the 
order  and  direct  that  the  reinstatement  of 
such  membership,  permit  or  licence  on  the 
termination  of  the  suspension  be  subject  to 
such  conditions ,  if  any,  as  the  Board 
considers  proper. 
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3.  Cancel  the  membership,  permit  or  licence  of 
such  member,  permit-holder  or  licensee  and 
direct  that  the  n.-  me  of  such  member,  i>ermit- 
holder  or  licensee  be  struck  off  the  register. 

4.  Direct  that  the  order  of  the  Board  be 
published  in  detail  or  in  summary  in  such 
manner  or  medium  as  the  Board  considers 
appropriate  in  any  particular  case. 

New. 

1M.  If  a  ir, ember  or  normi t-hol  dor  has  bc'ui  found 
pursuant  to  any  Act  to  be  mental  3 y  incompetent  or 
mentally  ill,  or  has  boon  found  after  cue  inquiry  by  the 
board  incapable  of  engaging  in  the  practice  of  architec¬ 
ture  by  reason  of  age,  physical  or  mental  illness  including 
addiction  to  alcohol  or  a  drug  or  any  other  cause,  the 
Board  may'  by  order  limit  or  suspend  his  rights  and 
privileges  as  a  member  or  permit-holder  for  such  time 
and  on  such  terms  as  it  considers  proper  in  the  circum¬ 
stances.  Nov;.  ‘  \ 


20.  Where  it  appears  that  disciplinary  proceedings 
against  a  member  wore  unwarranted,  the  Board  may  order 
that  such  costs  as  it  considers  just  be  paid  by  the 
Association  to  the  member  whose  conduct'  was  the  subject 
of  the  proceedings.  Now. 
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21.- (1)  An  applicant,  memBer,  per  ;'it-hol  dor  or  lici  dm  <. 
against  whom  fin  order  or  decision  has  been  made  by  the 
Board  under  section  11,  13,  14,  15,  17,  IB  or  19  may  appeal 
from  the  order  or  decision  to  the  Supreme  Court  in  accord  nice 
with  the  ruler,  of  court , 

(2)  Upon  the  written  request  of  any  person  entitled  to 
appeal,  the  secretary  of  the  Board  .shall  furnish  such  person 
with  a  certified  copy  of  all  proceedings,  evidence,  reports, 
orders  and  papers  received  as  evidence  in  dealing  with  and 
disposing  of  the  matter  complained  of. 

(3)  Where  notice  of  an  appeal  is  served  under  this  sec¬ 
tion,  the  Board  shall  forthwith  file  in  the  Supreme  Court 
the  record  of  the  proceedings  before  it  in  which  the  decision 
or  order  appealed  from  was  made,  which,  together  with  a 
transcript  of  the  oral  evidence  before  the  Boeird,  if  it  is 
not  part  of  the  record  of  the  Board,  shall  constitute  the 
record  in  the  appeal. 

(4)  An  appeal  under  this  section  may  be  maf.e  on  questions 
of  law  or  fact  or  both  and  the  court  rnay  affirm  or  reverse 
the  decision  or  order  of  the  Board  or  direct  the  Board  to 
make  any  decision  or  order  that  the  Board  is  authorized  to 
make  under  this  Act,  and  the  court  may  substitute  its  opinion 
for  that  of  the  Board. 

(5)  The  court  may  make  such  order  as  to  the  costs  of  the 

appeal  as  the  court  considers  proper.  R.S.0.1  970,  c.  27  ,r. .  1  9  (1 ) 


amended . 
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22.  Except  whore  a  members}) ip,  permit  or  licence  is 
cancelled  or  suspended  for  incompetence  constituting 
pro  I  ess  i  on<>  1  misconduct,  n  cancel  ;i  at  ion  or  s.unp-Mi^  » 
dcAr.  not  become  effective  until  any  appeal  has  been 
finally  disposed  of  or  the  right  of  appeal  has  terminated. 
R. S.O. 1070, c. 27, s. 19(2) , amended . 

23.  Whore  a  person's  membership  is  cancelled  pursuant 
to  section  17,  lie  may  apply,  not  more  frequently  than  once 
in  every  twelve  months,  to  bo  readmitted,  and  the  Board 
after  due  inquiry  may  readmit  him  as  a  member  or  refuse 

to  readmit  him  but  if  it  refuses  to  readmit  him  the  Board 
shall  give  reasons,  in  writing  therefor  if  requested  by 
the  person  refused  readmission.  New. 

24.  Where  the  rights  and  privileges  of  a  member  are 
suspended  for  a  definite  or  indefinite:  period,  lie  nay 
apply  at  any  time  to  have  his  rights  and  privileges 
restored,  and  the  Board  after  due  inquiry  may  restore 
his  rights  and  privileges  as  a  member  or  refuse  to 
restore  his  rights  and  privileges  but  if  it  refuses  to 
restore  his  rights  and  privileges, the  Board  shall  give 
reasons  in  writing  therefor  if  requested  by  the  member. 


New. 
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25.  Upon  the  rcadmission  of  a  person  as  a  member 
or  upon  the  termination  of  the  suspension  of  Jjo  rights 
and  privileges  of  a  member  or  upon  the*  reprimand  of  a 
member,  the  Board  may  impose  upon  him  such,  terras  and 
conditions  as-  it  considers  proper.  I-Tow. 


KIJGUJ  .AT  top.:; 


.•*(1) 

The 

hoard 

may  mu); 

a*  l 

ecju  J  at  i  ons  , 

} 

U)  3*0 

spcct i ng 

any  matt 
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o  the 
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of  this 

Act 

with  regrij 

*d  to. 

(i) 

the 

admission  a 

nd  registr: 

‘.t  ion 

of  members. 

(ii) 

the 

issuing 

and 

recall i ng 

of 

certificates  of  membership  and 
seals , 

(iii)  the  keeping  of  registers  of 
members,  honorary  members, 
associate  members,  student 
associate  members,  retired 
members,  permit-holders  and 
1 iconsecs , 

(iv)  the  issuing  and  recalling  of 
permits , 

(v)  the  issuing  and  recalling  of 
licences , 

(vi)  the  conduct  and  discipline  of 
members,  permit-holders  and 
1 icensees , 


(vii)  the  suspension  and  restoration  of 

the  rights  and  privileges  of  members, 
permit-holders  and  licensees, 

(viii)  the  cancellation  of  memberships, 
permits  and  licences, 

(ix)  the  resignation  of  members,  and 
(x)  the  readmission  of  former  members; 
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(b) 


(c) 


(cl) 


(o) 


(f) 


(a) 


(h) 

(i) 

(i) 


(k) 

(2)  No 


respecting  the  classification  and  admission  of 
honorary  members,  associate  members,  student 
associate  members  and  retired  members  and  respecting 
the  rights,  privileges  and  duties  of  honorary 
members.,  associate  members,  student  associate 
members  and  retired  me  tubers; 

respecting  courses  of  study,  practical  training 
and  examinations  for  admission  of  members,  the 
fees  therefor,  and  exemptions  from  such  courses 
of  study,  practical  training  and  cxar.ui  nut  ions ; 

respecting  llu*  s  fining,  mailing,  slanging 
arid  use  l>y  members,  permit-holders  and 
licensees  of  plans,  shot  dies ,  drawing's, 
specifications  and  reports  prepared  by 
members,  permit-holders  or  licensees;: 

proscribing  the  ices  to  be  paid  on  admission 
and  readmission  of  members  to  the  Association; 


defining  "pr o less iona]  misconduct"  for  the 
purpose  of  this  Act  and  the  regulations; 

proscribing  the  extent  to  which  the  beneficial 
ownership  of  the  shares  of  corporations  must 
be  held  by  members  in  order  that  licences  may  be 
issued  to  and  retained  by  corporations; 


prescribing  the  fees  to  be  paid  on  applications 
for  permits  and  licences; 

proscribing  forms  for  the  purposes  of  this 
7^ct:  and  providing  for  their  use; 


for  the  election  of  a  chairman  and  v:.ce- 
chairman  and  the  appointment  of  a  secretary 
and  such  other  officers  of  the  Board  as  it 


desires  and  f 


:  or 


1  ATp 


cribi.no  the 


c. . 


res 


no 


respecting  the  holding  and  conduct  of  meetings  of  the 
Board  and  for  fixing  the  quorum  of  the  Board; 


generally  for  the  carrying  out  of  the  functions 
of  the  Board.  R. S. 0. 1970, c. 27, s. 10(1 ) , amended . 

regulation  is  effective  until. 


(a_)  it  has  been  submitted  to  the  members  of  the 
Association  for  approval  by  means  of  a  mailed 
secret  ballot  returnable  within  thirty  days 
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after  the  mailing  thereof  and  it  line,  been 
approved  by  a  majority  of  those  votinq  within 
r.uoli  time;  and 

(b)  it  lias  been  approved  by  the  Lieutenant  Governor 
in  Council.  New. 

CO  1)12  01’  LTJllCe 

30.- (1)  The  board  shall  prepare  and  publish  from  time 
to  t ime  a  code  of  ethics  containing  standards  of  pro¬ 
fessional  conduct  designed  for  the  protection  of  the 
public,  which  standards  members ,  licensees  and  permit- 
holders  must  subscribe  to  and  follow  in  the  practice  of 
architecture. 

(2) Copies  of  the  code  of  ethics  shall  be  sent  to  the 
members ,  licensees  and  permit-holders  and  rhn } 1  be  avail 
able  free  of  charge  to  members  of  the  public  who  apply 


therefor.  New. 


104 


THE  ONTARIO  ASSOCIATION  OF  ARCHITECTS,  PROPOSED  NEW  REGULATIONS  (excerpts) 


Professional  Misconduct 


20*  For  the  purposes  of  the  Act  and  the  regulations,  "professional, 
misconduct"  means, 

gross  negligence: 

(b)  infamous,  disgraceful  or 
•  improper  conduct  in  a 

professional  respect, 
including  any  violation 
of  the  code  of  ethics 
prepared  and  published 
by  the  Board  pursuant 
to  section  30  of  the  Act; 

(c)  incompetence; 

(d)  conviction  of  a  serious 
criminal  offence  by  a  court 
of  competent  jurisdiction; 

(e)  breach  of  any  provision  of 
the  Act  or  this  Regulation* 


21*  For  the  purposes  of  section  20, 

(fi)  "gross  negligence"  means  any 
act  or  omission  in  engaging 
in  the  practice  of  architecture 
that  shows  a  reckless  or 
deliberate  disregard  of  or 
indifforcnco  to  the  rights  or 
safety  ol  others; 

adequate  knowledge  of,  or 
continued  neglect  or  failure 
to  exercise,  the  ordinary 
skills  of  an  architect; 

(^)  "serious  criminal  offence" 
means, 

(i)  any  act  committed  in  Canada 
that  is  punishable  on  indict* 
merit  under  the  Criminal  Code 
(Canada) ,  and 
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(ii)  any  act  that  if  committed  in 
Canada  would  be  punishable  on 
indictment  under  the  Criminal 
Code  (Canada) , 

but  does  not  include  any 
political  offence  committed 
outside  Canada  or  any  offence 
that  does  not  affect  the 
fitness  of  an  architect  to 
practise  his  profession.. 


Firm  Practice 


22.- (1)  In  this  section,  "firm"  means, 

(a)  a  partnership  in  which 
a  member  or  licensee  is 
a  partner  and  engages  in 

the  practice  of  architecture: 
or 

(b)  a  corporation  that  is  a 
licensee. 


(2)  A  member  or  licensee  shall  not  engage  in  the  practice  of 


architecture  in  partnership  with  a  person  who  is  not  a  member  or 

1  V’onsoc  except  where, 

(a)  such  person  is  a  member  or 
licensee  of  the  Association 
of  Professional  Engineers 
of  Ontario  or  an  approved 
allied  profession; 


(b)  the  partnership' s  architec¬ 
tural  services  are  performed 
under  the  responsibility  and 
supervision  of  the  member. 


(3)  A  member  or  licensee  shall  not  continue  to  engage  in  the 
practice  of  architecture  in  partnership  with  a  person  whose  membership 
or  licence  has  been  cancelled  or  whose  membership  or  licence  is  under 


suspension. 
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APPENDIX  VII  -  SPECIMEN  MEMORANDUM  TO  O.A.A.  MEMBERSHIP 


A  complaint  of  misconduct  was  made  against  Richard  Peter 
G.  Pennington  and  Robert  J.  Posliff,  both  members  of  the 
Ontario  Association  of  Architects,  by  affidavit  of  Brian 
Parks,  the  Executive  Director  of  the  Association,  sworn 
on  the  10th  day  of  June,  1977.  The  affidavit  contains 
four  charges  of  misconduct  as  follows: 

" (a)  As  members  of  the  Ontario  Association  of  Architects 
copied  the  work  of  another  member,  contrary  to 
Section  54  of  the  Regulations  of  the  Registration 
Board  of  the  Ontario  Association  of  Architects  passed 
pursuant  to  the  provisions  of  The  Architects  Act, 
R.S.O.  1970,  Ch.  27. 

(b)  As  members  of  the  Ontario  Association  of  Architects 
passed  off  the  work  of  another  member  as  their  own, 
contrary  to  Section  54  of  the  Ontario  Association  of 
Architects  passed  pursuant  to  the  provisions  of  The 
Architects  Act,  R.S.O.  1970,  Ch.  27. 

(c)  As  members  of  the  Ontario  Association  of  Architects 
copied  the  drawings  of  another  member,  contrary  to 
Section  69  of  the  Regulations  of  the  Registration  Board 
of  the  Ontario  Association  of  Architects  passed 
pursuant  to  the  provisions  of  The  Archtiects  Act, 
R.S.O.  1970,  Ch.  27. 
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(d)  As  members  of  the  Ontario  Association  of  Architects 
passed  off  the  drawings  of  another  member  as  their 
own,  contrary  to  Section  69  of  the  Regulations  of  the 
Registration  Board  of  the  Ontario  Association  of 
Architects  passed  pursuant  to  the  provisions  of  The 
Architects  Act,  R.S.O.  1970,  Ch.  27. 

At  the  hearing,  Mr,  Parks  was  called  as  a  witness  and  gave 
evidence  as  to  the  proceedings  which  took  place  with  respect 
to  this  matter  before  the  Professional  Conduct  Committee  of 
the  Association.  Messrs.  Pennington  and  Posliff  attended 
before  that  Committee  voluntarily  and  provided  information 
to  it  concerning  the  matter  in  question. 

Following  those  proceedings,  the  present  disciplinary  pro¬ 
ceedings  were  instituted  by  Mr.  Parks,  in  his  capacity  as 
Executive  Director,  swearing  the  above  mentioned  affidavit 
of  complaint  which  was  then  filed  pursuant  to  Regulation  62 
with  himself  in  his  capacity  as  Secretary  of  the  Registration 

Board.  A  Notice  of  Hearing  together  with  a  copy  of  the 

complaint  was  then  delivered  to  Messrs.  Pennington  and 
Posliff  and  to  each  of  the  members  of  the  Board  pursuant  to 
Regulation  63. 

Following  the  conclusion  of  the  evidence  for  the  complainant, 
Mr.  Fleming  on  behalf  of  the  two  members  charged  made  a  motion 
for  dismissal  of  the  complaint  on  the  ground  that  the  complaint 
was  not  made  in  accordance  with  the  regulations  in  that 
Mr.  Parks  being  the  Secretary  of  the  Board  ought  not  to  have 

sworn  and  filed  the  complaint  in  his  capacity  as  Executive 

Director  of  the  Association.  As  the  Board  understands 
Mr.  Fleming's  argument,  it  was  that  the  procedure  adopted 
in  initiating  the  complaint  had  the  appearance  of  impropriety 
because  of  the  dual  capacities  in  which  Mr.  Parks  acted. 

Mr.  Fleming  contended  that  the  effect  of  what  was  done  de¬ 
prived  the  Board  of  jurisdiction  to  hear  this  matter. 

The  Board  concludes  that  there  was  no  breach  of  the  regu¬ 
lations  or  of  The  Architects  Act  by  the  procedure  followed 
by  Mr.  Parks  and'  that  the  Board's  jurisdiction  to  hear  this 
matter  has  not  been  affected  by  the  procedure  adopted.  The 
Board  concludes  that  Mr.  Parks  was  entitled  to  file  the 
complaint  as  a  person  coming  within  the  definition  of  "anyone" 
in  section  13  of  the  Act, 

The  procedures  followed  by  the  Council  in  placing  these 
charges  of  misconduct  before  this  Board  for  hearing  were 
established  several  years  ago.  While  it  is  correct  that 
Mr.  Parks  occupies  the  office  of  Secretary  of  the  Board, 
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on  disciplinary  matters  he  performs  no  function  as  Secretary 
except  to  convene  a  meeting  of  the  Board.  Under  the  practice 
adopted  and  followed  in  this  case,  members  of  the  Board 
receive  no  information  concerning  the  matter  prior  to  the 
hearing  except  the  Notice  of  Hearing  and  the  sworn  complaint. 

Mr.  Parks  of  course  does  not  participate  in  any  way  in  the 
Board’s  deliberations. 

It  appears  to  the  Board  that  as  a  practical  matter,  it  is 
appropriate  that  in  disciplinary  proceedings  Mr,  Parks  be 
the  formal  complainant.  In  doing  so,  he  is  merely  carrying 
out  the  instructions  of  the  Council  of  the  Association. 

Without  any  personal  interest  in  the  proceedings,  he  is 
able  to  avoid  the  type  of  recrimination  which  a  member  such 
as  a  member  of  the  Professional  Conduct  Committee  might  be 
exposed  to  should  such  member  be  the  complainant. 

With  the  agreement  of  counsel,  the  Board  reserved  its 
decision  on  Mr.  Fleming’s  motion.  For  the  reasons  set 
forth  above,  the  Board  dismisses  the  motion. 

The  evidence  is  that  the  architectural  firm  of  Sheldon  D.  Rosen, 
Architects  and  Planners  has  been  retained  to  provide  archi¬ 
tectural  control  criteria  for  the  subdivision  development 
for  residential  dwellings  of  a  tract  of  land  at  Heart  Lake, 
Brampton,  known  as  Villages  of  Heart  Lake.  Various  members 
of  the  firm  (hereinafter  called  "SDR")  also  sat  from  time 
to  time  as  the  architectural  member  of  the  Architectural  Control 
Committee,  which  together  with  a  member  of  the  Brampton 
Planning  Department  and  a  member  of  the  subdivider,  passed 
on  the  architectural  design  of  all  buildings  to  be  erected 
within  the  subdivision. 

Finally,  SDR  had  itself  been  retained  by  some  builders  to 
design  semi-detached  houses  to  be  constructed  on  various 
locations  within  the  subdivision  including  The  Hilwood  Group 
for  whom  drawings  marked  on  this  hearing  as  Exhibit  8  were 
prepared. 

On  October  19,  1976,  following  an  initial  contact  on  October 
17,  1976,  Sheldon  D.  Rosen,  the  principal  of  SDR,  and  his 
associate,  David  Wooldridge,  both  members  of  the  Association, 

Met  with  one  Marrisse,  the  President  of  a  building  company 
then  known  as  34189  Ontario  Limited  and  subsequently  renamed 
The  Oster  Lane  Group,  to  discuss  an  engagement  for  the  design 
of  semi-detached  houses  for  a  number  of  lots  owned  by  The 
Oster  Lane  Group  in  phase  3  of  the  Heart  Lake  Villages  sub¬ 
division.  The  evidence  is  contradictory  as  to  which  of  the 
parties  first  approached  the  other.  Nevertheless,  following 
some  negotiations,  Marrisse  decided  not  to  retain  the  SDR 
firm. 


109 


Marrisse  testified  that  prior  to  his  meeting  with  SDR,  he 
had  already  been  negotiating  with  the  firm  of  Pennington 
and  Posliff  Architects  and  following  his  discussion  with 
SDR,  decided  to  retain  the  Pennington  Posliff  firm  with 
respect  to  the  project.  He  had  worked  with  that  firm  on 
prior  occasions. 

Marrisse  brought  in  to  Pennington  and  Posliff  a  set  of  the 
drawings,  Exhibit  8,  which  had  been  prepared  for  The 
Hilwood  Group  by  SDR.  He  testified  that  the  drawings 
probably  came  into  his  possession  through  a  masonry 
company  with  which  he  was  associated  which  was  doing  con¬ 
struction  work  in  the  Heart  Lake  development.  He  told 
Pennington  that  he  wanted  houses  of  the  same  design  because 
they  apparently  were  selling  well. 

Pennington  testified  that  Marrisse  brought  in  SDR  plans  and 
said  he  wanted  plans  for  semi-detached  houses  like  them. 
Pennington  told  him  he  should  then  engage  SDR  but  got  the 
impression  that  Marrisse  was  not  prepared  to  do  so.  Accor¬ 
dingly,  Pennington  agreed  that  his  firm  would  take  the  matter 
on.  He  told  Marrisse  he  would  have  to  change  the  drawings. 

He  said  he  told  Marrisse  that  plans  prepared  by  his  office 
could  be  similar  but  could  not  be  the  same  as  SDR's  drawings. 
He  testified  it  was  a  matter  of  judgement  on  his  part  as  to 
how  much  the  drawings  had  to  be  changed  in  order  not  to 
violate  the  work  of  SDR. 

Pennington  gave  the  SDR  plans  to  his  senior  draftsman, 

John  Roach,  and  instructed  him  as  to  changes  to  be  made  in 
order  to  both  satisfy  the  client  and  not  violate  the  SDR 
drawings.  He  described  the  SDR  floor  plan  as  a  very  standard 
type  of  floor  plan  and  went  on  to  describe  to  the  Board  the 
changes  from  the  SDR  plans  which  were  made  by  Roach  under 
his  direction. 

Posliff  was  also  involved  in  the  preparation  of  the  plans 
for  The  Oster  Lane  Group  and  from  time  to  time  provided  Roach 
with  instructions  as  to  changes  to  be  made.  While  it  was 
claimed  that  during  the  course  of  the  preparation  of  the 
plans  many  sketches  had  been  prepared,  only  two  sketches  were 
produced  at  the  hearing.  Neither  appeared  to  have  much  to  do 
with  the  plans  in  issue.  Furthermore,  there  was  no  evidence 
of  Roach  being  supplied  with  anything  more  than  the  SDR 
drawings  when  he  commenced  the  work. 

A  copy  of  the  drawings  produced  by  Pennington  and  Posliff 
(Exhibit  6)  were  received  by  Rosen  on  January  28,  1977, 
apparently  in  his  capacity  as  a  member  of  the  Architectural 
Control  Committee.  He  immediately  telephoned  Posliff  and 
accused  him  of  copying  SDR  drawings.  Posliff  denied  the 
allegation. 
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The  evidence  of  John  Roach  was  that  he  had  been  an  archi¬ 
tectural  draftsman  for  14  years  and  had  been  in  the  employ 
of  the  Pennington  firm  for  11  years.  He  said  that  the 
drawings.  Exhibit  6,  had  been  prepared  by  him  as  draftsman 
with  input  from  Posliff,  He  said  he  was  given  a  copy  of 
SDR's  drawings,  Exhibit  8,  which  he  used  for  general  sheet  layout 
and  basic  plan  layout.  He  said  that  he  cut  out  the  Rosen 
floor  plans  and  sections  and  arranged  them  on  his  drafting 
board  according  to  his  paper  size.  (It  is  to  be  noted  that 
on  Exhibit  10,  a  mounted  copy  of  Exhibit  6(e),  the  sections 
are  shown  at  the  top  of  the  sheet  and  the  floor  plans  at  the 
bottom  of  the  sheet,  whereas  in  Exhibit  9,  a  mounted  copy 
of  drawing  6  of  Exhibit  8,  the  position  is  reversed).  He 
testified  that  he  made  a  light  line  layout  of  the  exterior 
and  interior  walls  of  each  diagram.  He  agreed  that  to  that 
extent.  Exhibit  10  was  traced  from  Exhibit  9,  that  Exhibit 
6(b)  was  traced  from  Exhibit  8  drawing  12,  and  that  Exhibit 
6(d)  was  traced  from  Exhibit  8  drawing  9.  He  also  agreed 
that  the  dimensions  used  by  him  came  from  the  SDR  drawings, 
although  he  claimed  it  was  coincidence  that  many  dimension 
lines  were  in  the  same  location  on  his  drawings.  Finally, 
he  admitted  copying  with  insignificant  changes  substantial 
portions  of  the  general  notes  on  Exhibit  8. 

Both  Pennington  and  Posliff  denied  knowing  that  Roach  had 
traced  the  SDR  drawings  and  denied  ordering  him  to  do  so, 
although  both  admitted  they  were  fully  aware  that  he  was 
using  the  SDR  drawings  as  a  model  for  his  work. 

Evidence  was  led  on  behalf  of  the  complainant  of  the  appearance 
of  ghost  lines  on  some  of  the  Pennington  and  Posliff  drawings 
in  the  same  position  as  existing  lines  on  the  SDR  drawings. 
Ghosting  was  described  as  the  incomplete  erasure  of  lines  on 
a  drawing.  Errors  on  the  SDR  drawings  were  also  carried 
forward  onto  the  Pennington  and  Posliff  drawings. 

Significant  evidence  was  given  by  Ralph  M.  Goldman,  a  member 
of  the  Association,  who  identified  two  sets  of  drawings. 

Exhibits  16  and  17,  which  had  been  prepared  by  his  firm  a 
considerable  time  before  the  preparation  of  the  SDR  drawings. 

The  drawings,  Exhibit  17,  had  in  fact  been  prepared  for 
The  Hilwood  Group  for  a  project  in  Mississauga.  Goldman 
testified  that  Exhibits  16  and  17  had  been  conceived  by 
him  and  developed  over  a  number  of  years.  He  described 
Exhibit  17  as  very  standard  plans,  of  a  kind  which  he  sees 
all  the  time.  In  making  a  design  comparison  of  his  plans 
with  those  of  SDR  and  Pennington  and  Posliff  with  respect 
to  one  particular  building,  he  testified  that  his  plans 
had  no  similarity  in  elevations  but  that  the  ground  floor 
plan  of  the  SDR  drawing  was  more  similar  to  his  than  to  the 
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Pennington  and  Posliff  plan,  and  the  basement  plan  was  very 
similar  in  all  cases.  The  SDR  upper  floor  plan  was  more 
similar  to  the  Pennington  and  Posliff  plan  than  to  his. 

Both  Wooldridge  and  Rosen  testified  that  Exhibit  8  had  been 
specifically  prepared  from  design  and  other  parameters 
provided  by  The  Hilwood  Group  and  also  reflected  modi¬ 
fications  made  at  the  request  of  the  client  from  time  to 
time.  Specifically,  Rosen  testified  that  the  drawings  were 
the  result  of  the  skill  and  ingenuity  of  his  firm  developed 
over  the  years  and  that  the  only  material  used  in  the 
preparation  of  the  drawings  was  material  owned  by  his  firm 
or  in  which  he  had  copyright.  Woolridge  claimed  authorship 
for  the  notes  which  he  testified  had  been  developed  by  him 
over  the  years.  Finally,  both  denied  obtaining  any  assis¬ 
tance  from  Goldman's  drawings,  Exhibits  16  and  17,  although 
neither  denied  the  possibility  of  having  seen  those  drawings 
before  preparing  Exhibit  8. 

It  is  the  finding  of  the  Board  that  Pennington  and  Posliff, 
through  their  senior  draftsman.  Roach,  did  copy  substantial 
portions  of  the  SDR  drawings,  Exhibit  8.  It  is  the  Board's 
opinion  that  whether  or  not  Pennington  and  Posliff  were 
aware  that  portions  of  the  drawings  were  traced,  they  were 
certainly  aware  and  it  was  their  intention  that  the  drawings 
were  to  be  copied  with  changes  afterwards  being  made  which 
in  their  opinion  differentiated  fhem  from  Exhibit  8. 

The  Board  doubts  Rosen's  claim  that  the  original  architectural 
design  of  the  plans  in  question  came  solely  from  his  office. 
The  design  is  a  common  type  and  at  least  one  other  architect, 
Goldman,  had  developed  essentially  the  same  floor  plan  several 
years  earlier  for  The  Hilwood  Group,  the  same  client  for  whom 
Mr,  Rosen  claimed  he  originated  the  same  concept.  However, 
the  Board  is  satisfied  that  in  preparing  Exhibit  8,  the  SDR 
firm  did  exercise  mental  effort,  labour  and  skill  to 
develop  the  compilation  evidenced  by  Exhibit  8. 

Notwithstanding  the  fact  that  similar  plans  of  this  type  had 
been  in  existence  for  many  years  prior  to  the  preparation  of 
Exhibit  8,  and  notwithstanding  the  design  criteria  established 
by  SDR  for  the  Architectural  Control  Committee  which  severely 
limited  architectural  freedom,  the  Board  is  satisfied  on  the 
evidence  that  Pennington  and  Posliff  did  not  rely  upon  a 
common  source  of  information  for  preparation  of  Exhibit  6  but 
instead  merely  copied  Exhibit  8,  making  only  as  many  changes 
as  they  thought  necessary  to  avoid  a  breach  of  Regulation  54. 
However,  it  is  the  Board's  decision  that  Exhibit  6  is  in 
substantial  respects  a  copy  of  Exhibit  8. 
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The  Board  therefore  finds  that  Messrs.  Pennington  and 
Posliff  are  guilty  of  the  charge  contained  in  paragraph  5(a) 
of  the  complaint. 

Having  found  that  Messrs.  Pennington  and  Posliff  in  pre¬ 
paring  Exhibit  6  substantially  copied  Exhibit  8,  the  work 
of  SDR,  and  having  placed  their  seal  on  Exhibit  6  and 
circulated  it,  the  Board  is  driven  to  the  inescapable  con¬ 
clusion  that  in  doing  so,  they  passed  off  the  work  of  SDR 
as  their  own  notwithstanding  the  changes  which  they  effected 
to  Exhibit  6.  The  Board  therefore  finds  Messrs.  Pennington 
and  Posliff  guilty  on  the  charge  outlined  in  paragraph  5(b) 
of  the  complaint. 

Counsel  for  the  complainant  advised  the  Board  that  charges 
5  (c)_  and  5(_d)  were  included  in  the  complaint  to  cover  the 
possibility  of  the  Board  deciding  that  "work"  in  Regulation 
54  did  not  include  the  preparation  of  architectural  plans. 

In  view  of  the  Board's  decision  that  architectural  plans 
such  as  Exhibit  8  are  included  within  the  definition  of 
"work"  in  Regulation  54,  the  charges  contained  in  para¬ 
graphs  5(c)  and  5(d)  of  the  complaint  are  hereby  dismissed. 


REASONS  CONCERNING  PENALTY 

This  is  the  first  occasion  upon  which  a  complaint  has 
been  heard  by  the  Board  concerning  a  breach  of  Regulation  54. 
The  Board  considers  the  copying  of  a  member  of  another 
member's  work  to  be  a  matter  of  serious  concern,  while  at 
the  same  time,  it  recognizes  that  in  each  case  the  seriousness 
of  the  offence  must  be  weighed  against  the  extent  of  the 
copying  which  occurred  and  the  nature  of  the  work  copied. 

While  the  Board  found  the  members  guilty  of  two  breaches 
of  Regulation  54,  a  penalty  in  itself,  the  Board  does  not 
consider  the  facts  of  this  case  justify  the  more  serious 
penalty  of  suspension  or  cancellation , nor  would  the  public 
interest  be  served  thereby. 

The  Board,  however,  orders  that  a  copy  of  its  Reasons  for 
Decision  and  the  Reasons  concerning  Penalty  be  provided 
to  the  membership  of  the  Association  upon  this  decision 
becoming  final. 
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APPENDIX  VIII  -  INTERIM  REPORTS  OF  COLLEGE  OF  PHYSICIANS 
~  AND  SURGEONS  OF  ONTARIO 

(excerpts) 


INTERIM  REPORT,  February,  1977  (excerpts) 
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Table  v  REGISTRATIONS  ON  THE  SPECIAL  REGISTER 

Year  Classification 
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POLICY  RE:  DISCIPLINE  PROCEEDINGS,  p.  5 


The  Council  clarified  its  intent  with  respect  to  three  areas  in 
respect  to  discipline  committee  proceedings 

(1 )  The  Discipline  Committee  will  be  scheduled  on  an  as¬ 
sizes  basis,  with  week-long  meetings  in  the  first  week  of 
February.  April.  June.  October  and  December  of  each 
year,  with  additional  sittings  to  be  arranged  as  required 

(2)  The  College  made  a  statement  of  policy  that  no  agree¬ 
ments  with  respect  to  plea  bargaining  in  cases  before 
the  Discipline  Committee  will  be  considered  by  the  Col¬ 
lege 

(3)  The  College  will  publish  the  names  of  all  physicians 
found  guilty  of  professional  misconduct  by  the  Disci¬ 
pline  Committee  unless  a  specific  direction  to  the  con¬ 
trary  m  an  individual  case  is  given  by  the  Discipline  Com¬ 
mittee  at  the  i  ime  of  determination  of  the  penalty 
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Complaints  Committee  Activities,  p.  5 


It  is  now  eighteen  nwi'1";  v-ce  the  promulgation  of  the  Heokh 

Disciplines  Act  and  preliminary  assessment  of  the  impact  of 
this  Act  on  the  Complaints  Committee  may  now  be  attempted 

There  is  no  question  that  there  has  been  a  significant  in- 
crtdoc  in  the  nurnbei  of  complaints  and  inquiries  being  ie 
ceived  by  ihe  College  Evidence  of  this  may  be  seen  in  1975 
there  were  68  complaints  that  were  considered  by  the  Com¬ 
plaints  Committee,  subsequent  to  Jjly.  1975.  while  in  the 
first  ten  months  of  1 976  there  were  2  34  Ofthese.  162cases 
(69%)  were  dismissed.  45  cases  ( 1  S%)  were  dismissed  with 
admonishment,  caution,  warning  o'  suggestion.  19  cases 
(8%)  were  referred  to  Discipline.  4  cases  (2%)  were  referred 
elsewhere,  and  4  cases  (2%)  were  del  erred 

The  Health  Disci^  lines  Board,  up  until  November  12.  1976 
lad  had  79  cases  referred  for  consideration  of  complaints 
dismissed  by  the  Commitiee  Of  the  42  cases  on  which  a 
decision  has  been  received  by  the  College,  the  Board  con- 
irmed  the  decision  of  the  Complaints  Committee  in  34  cases 
(81  %).  while  8  cast  s  ( 1  9%)  were  referred  back  to  the  College 

;  jitliu  consideration 

Of  these  cases,  the  original  motion  was  reaffirmed  in  4.  one 
was  referred  to  the  Executive  Committee,  one  to  the  Discipline 
,.nri  two  were  deferred  pending  the  receipt  of  further  informa¬ 
tion 

Certain  grounds  tor  complaint  tend  to  recur,  and  among 
ihose  most  frequently  received  are 

—  Concerned  with  breaches  of  confidentiality  with  special 
refererce  to  a  marriage  counselling  situation  When 
both  spouses  attend  a  physician  for  such  counselling, 
one  or  other  may  cease  to  attend  At  a  later  date,  if 
separation  or  divorce  proceedings  are  instituted,  the 
couror  may  be  asked  for  a  medical  report  by  the  solicitor 
o<  the  ;  pouse  who  has  continued  as  his  patient  Should 
he.  m  ins  report,  provide  information  he  had  obtained 
when  the  other  spouse  attended  him  as  a  patient,  it  is 
almost  sure  to  result  m  a  complaint  being  lodged  with 
the  College  Under  such  circumstances,  it  is  suggested 
•l  •  i  r*  r  ■  Le  provided  without  the  written  con¬ 
sent  ot  ooih  spouses 

—  Lack  of  adequate  explanation  of  a  proposed  method  of 
treatment,  the  results  to  be  anticipated,  and  the  expect- 

bO  pU  ivyvJ  ui  U»odLMnty 

—  Lack  of  communication  between  doctor  and  patient,  or 
patient  s  family,  regarding  a  patient  s  progress,  espe¬ 
cially  in  cases  not  progressing  favourably 

—  Failure  on  the  part  of  the  physician  and/or  members  of 
his  office  staff,  to  provide  an  appropriate,  courteous 
explanation  for  delayed  or  cancelled  appointments,  de¬ 
lay  m  provision  of  medical  reports,  and  providing  sum¬ 
maries  or  transcripts  of  a  patient  s  records  to  another 
physician 

—  Failure  to  respond  m  a  reasonable  time  to  a  lawyer's 
iwque-si  tut  a  meuico-iegal  report  on  behalf  of  a  patient 

—  Failure  to  provide  in  a  reasonable  time,  reports  required 
by  the  Workmen  s  Compensation  Board 


—  Failure  to  notify  a  patient,  in  advance  of  the  treatment 
being  rendered,  of  the  amount  of  the  fee  to  be  charged 
m  excess  of  the  0  M  A  Schedule  of  Fees 

Fa'kire  to  notify  patients  of  a  doctor's  policy  regarding 
his  charges  for  missed  appointments  and  then  charging 
tor  such  a  missed  appointment 

—  Problems  relating  to  group  practices,  either  in  partner¬ 
ship.  expense-sharing  arrangements,  or  assistantships. 
when  one  or  more  members  elect  to  leave  such  a  group, 
m  which  -pecific  written  agreements  have  not  initially 
been  drawn  up  with  regard  to  financial  matters  and  own¬ 
ership  of  patients'  records 

n.c.e  jre  some  of  the  problems  frequently  brought  to  the 
ih'iition  of  the  College  and  it  may  be  seen  that  most  of  them 
"  /ulve  a  failure  in  communication 

Traditionally,  the  College  has  not  acted  in  the  role  of  media¬ 
tor  between  disputants  It  may  be  noted,  however,  that  of  the 
304  comp  amts  received  between  January  1 .  1976  and  No¬ 
vember  1  2  1976.  102  cases  (40%)  were  resolved  within  the 
Complaints  Department  and  1 48  cases  (60%)  had  to  be  re¬ 
viewed  by  the  Committee  In  addition.  237  communications 
weie  receded  and  labelled  as  inquiries,  many  of  which  mignt 
have  become  complamis  unless  the  College  had  been  auie  to 
piovide  a  setisfactory  explanation 

The  role  of  the  Complaints  or  Mediation  Committees  o<  lo  ,  i1 
Academies  of  Medicine  and  Clinical  Societies  was  discus-. fd 
at  a  special  meeting  ot  the  Ontario  Medical  Association  at  it-, 
annual  meeting  in  the  Spring  of  19  76  The  College  feels  that 
many  complaints  may  best  be  dealt  with  at  the  local  level,  but 
it  must  be  s.tated  that  is  is  not  possible  for  a  complaint,  cce 
brought  to  the  attention  of  the  College  to  be  referred  back  to  a 
local  society  On  the  other  hand,  if  a  Clinical  Society  or  Acade¬ 
my  of  Medicine  feels  that  it  is  unable  to  resolve  a  proolem.  it  is 
quite  proper  for  it  to  refer  it  to  the  College  for  appropriate 
investigation 

CARDIOPULMONARY  RESUSCITATION 
The  College  has  endorsed  and  encouraged  the  establishment 
and  promotion  of  a  training  and  certification  program  m  card* 
opulmonary  resuscitation  by  the  Ontario  Heart  Foundation 
and  the  Ontario  Medm.3!  Association  Having  received  and 
reviewed  the  report  and  recommendations  of  the  OHF-OMA 
Joint  Committee,  the  Committee  on  Special  Procedures  also 
recommended,  and  the  Cour-i!  approved  basic  life  supped 
cardiopulmonary  resuscitation  as  a  firs  aid  procedure  Individ¬ 
uals  performing  basic  life  support  procedures,  will  therefore, 
not  be  engaged  in  the  practice  of  medicine  under  the  provi¬ 
sions  of  Section  52  ofthe  Health  Disciplines  Act.  1 974 

Basic  life  support  includes  the  recognition  of  an  airway  ob¬ 
struction.  respiratory  arrest  and  cardiac  arrest,  the  opening 
and  maintaining  of  a  patent  airway.  3nd  providing  artificial 
circulation  by  means  of  external  cardiac  compression  Basic 
life  support  does  not  include  the  use  of  intravenous  fluids, 
drugs,  and  defibrillation 
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l.Dr  YatTungTse 

Dr  Tse  v/as  charged  with  professional  misconduct  in  that  it 
was  alleged  That  in  the  years  1974  and  1  9  7  5  or  a  part  thereof. 
»'<>  r('U>rmri  3  numhpr  of  patients  to  ABKO  Medical  Laborato- 
nes  Limited  in  return  for  which  he  accepted  money  and/or 
other  valuable  consideration  which  was  paid  by  the  laboratory, 
all  of  which,  having  regard  to  all  the  circumstances  existing 
herein,  constituted  professional  misconduct 

Dr  Tse  rttended.  represented  by  counsel  and  pleaded  not 
guilty 

In  tins  case,  a  Statement  of  Facts  as  agreed  upon  was  pre¬ 
sented  by  counsel  in  which  Dr  Tse  admitted  referring  patients 
to  the  laboratory  during  the  period  in  question,  he  admitted 
that  his  referrals  enabled  the  laboratory  to  bill  OHIP  in  1974 
about  $20,000  00  and  in  the  first  9  months  of  1  975  a  little  in 
excess  of  3  1  3.000  00  Dr  Tse  also  admitted  that  in  April 
1  y  74  ABKC  paid  to  him  by  cheque  the  sum  of  $  1 .000  00 
and  that  ir  the  year  1975  ABKO  paid  on  his  behalf  a  gar¬ 
dening  bill  of  $76  00  with  respect  to  the  residence  of  his 
alleged  former  wife,  that  ABKO  paid  to  Surgo  Surgical  Sup¬ 
ply  $91  90.  that  the  lab  paid  to  Sands  Pharmaceuticals 
the  sum  of  $57  5C.  that  the  lab  paid  to  Anca  Laboratories 
$  1  80  00.  that  the  lab  paid  to  The  Maritime  Life  Assurance 
bumpariy  j  premium  payment  of  $376  29.  that  the  lab 
p.nd  to  Star  Fuels  the  sum  of  $1,525.79  with  respect  to 
fuel  oil  delivered  to  an  apartment  building  at  122  Dowling 
Avenue.  Toronto.  which  was  owned  by  a  company  in  which 
Dr  Tse  was  a  principal  shareholder,  and  that  all  of  these 
cheques  were  recorded  in  the  books  of  the  lab  under  a  sec¬ 
tion  entitled  "Advertising  and  Promotion  Expenses".  The 
bookkeeper  of  the  lab.  who  was  called  as  a  witness  for  the 
College,  testified  that  the  lab  credited  to  the  account  of  Dr 
Tse  1  5%  of  whatever  revenue  his  patients  generated  to  the 
lab  for  each  month  and  that  Dr  Tse  was  well  aware  of 
these  credits 

in  uuience.  Di  I  se  stated  that  m  April  of  1  9  74  he  had  paid 
to  the  lab  the  sum  of  $  1 .700  00  On  cross-examination,  his 
evidence  was  not  clear  as  to  whether  this  $  1 .700  00  pay¬ 
ment  was  in  repayment  of  two  cheques  paid  by  the  lab  to  him 
in  19  73.  one  being  for  $  1 .000  00  and  the  other  being  for 

/  uu  uv.  or  witeiner  this  was  repayment  of  $  1 .000  00  that 
the  lab  had  paid  to  him  earlier  in  1974  plus  $700  00  for 
medical  supplies  that  the  lab  had  acquired  on  Dr.  Tse's  behalf 
or  whether  this  cheque  represented  a  payment  on  a  condomin¬ 
ium  project  that  the  principals  of  the  lab  were  endeavouring  to 
develop  In  general.  Dr  Tse's  evidence  on  cross-examination 
was  very  evasive  and  he  endeavoured  to  show  that  all  of  the 
monies  that  had  been  paid  on  his  behalf  had  in  fact  been 
repaid  to  ihe  laboratory  and  indeed  there  was  evidence  to  the 
effect  that  in  March  of  this  year.  Dr  Tse  had  given  a  cheque  to 
the  lab  and  the  company  in  which  he  had  an  interest  had  also 
given  a  cheque  to  the  lab.  which  mathematically  would  bal¬ 
ance  all  payments  that  the  laboratory  had  theretofore  made  on 


Dr  Tse's  behalf  These  latter  payments  upon  examination 
however  were  indeed  suspect  and  i  appeared  as  though  Dr 
Tse  was  endeavouring  to  put  himself  back  in  good  standing  by 
the  delivery  over  of  those  rhem  les 

In  substance,  Dr  Tse  took  the  position  that  all  payments 
that  the  lab  had  made  on  his  behalf  were  in  the  nature  of  a 
loan,  that  he  was  hardpressed  for  money  at  the  time  and  that 
Mr  Abersek  of  the  lab  had  agreed  to  make  these  payments  on 
Dr  Tse's  behalf  It  transpired  on  cross-examination  however 
that  there  was  no  evidence  of  a  loan,  aside  from  Dr  Tse's 
statements  which  were  not  corroborated  by  any  other  witness 
and  the  transaction  had  none  of  the  earmarks  of  a  loan  inas¬ 
much  as  there  was  no  promissory  note,  no  agreement  that 
interest  should  be  paid,  no  acknowledgement  in  writing  of  the 
loan  of  any  kind,  nor  any  correspondence  from  one  party  to  the 
other  confirming  the  transaction  as  being  a  loan  In  the  cir 
cumstances.  the  Committee  deliberated  and  determined  that 
the  monies  that  had  been  paid  on  Dr  Tse  s  behalf  were  indeed 
as  the  result  of  credits  that  he  had  built  up  in  the  laboratory  by 
reason  of  having  referred  patients  to  it  and  that  these  credits 
were  utilized  by  him  to  his  own  advantage  In  the  opinion  of  the 
Committee,  this  constituted  profess  onal  misconduct  and  the 
Committee  found  Dr  1  se  guilty  of  professional  misconduct 

After  hearing  representations  with  respect  to  penalty  from 
respective  counsel,  the  Committee  further  deliberated  and 
directed  i hat  Dr  Tse  oe  suspended  from  the  Heyisiei  ui  a.<- 
College  for  a  period  of  six  months  Dr  Tse  has  filed  an  appeal 

2.  Dr  Jaroslav  Vanek 

Dr  Vanek  was  charged  with  professional  misconduct  in  that 
it  was  alleged  that  in  the  years  1974  and  1975  or  a  part 
thereof,  fie  referred  a  number  of  patients  to  ABKO  Medical 
Laboratories  Limited  in  return  for  which  he  accepted  monev, 
and/or  furniture  which  was  paid  by  ABKO  Medical  Laborato¬ 
ries  Limited,  all  of  wh  ch  having  regard  to  all  the  circumstances 
existing  herein  constiiuteo  pioiessiorial  misconduct 

Dr  Vanek  appeared,  represented  by  counsel  and  pleaded 
not  guilty 

The  evidence  presented  indicated  that  in  the  month  of  De 
cember  1975.  Dr  Vanek  had  ordered  a  dining  room  table 
trom  the  Art  Shoppe  which  cost  $  1,149  7  5.  of  which 
$200  00  was  paid  by  way  of  a  cheque  of  ABKO  Medical 
Laboratories  Limited  dated  December  4.  1975.  the  balance 
of  $949  75  being  paid  by  way  of  a  cheque  of  ABKO  Medical 
Laboratories  Limited  dated  December  15.  19  75  The  book 
keeper  in  her  evidence  stated  that  in  the  first  9  months  of  the 
year  1  975,  Dr  Vanek  had  referred  patients  to  the  laboratory 
which  generated  a  total  of  $4,662  00  in  revenue  to  the  lab  of 
which  Dr  Vanek  was  crenited  with  a  commission  of  15% 

In  defence.  Dr  Vanek  stated  that  he  first  met  Mr  Abersek 
who  :s  one  of  the  principals  of  the  laboratory,  in  Juiy  1  9  7  5  a;  hi 
that  as  a  result  of  this  meeting  he  began  referring  patients  to 
the  lab  for  tests  Dr  Vanek  further  stated  that  around  mid- 
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November  or  early  December  1975  in  one  of  his  conversa- 
ti  ,ii*,  witti  Mr  Abersek.  he  mentioned  the  high  costs  of  every- 
il  UK)  «jr)fl  apparently  the  conversation  moved  to  the  point 
wli.-fo  Dr  Vanek  had  mentioned  that  he  had  seen  a  dining 
n xjiii  table  that  he  liked  to  purchase  and  furnish  in  his  new 
h  Km;  but  that  he  had  been  unable  to  afford  it  Thereupon  Mr. 
Aher.ek  indicated  that  he  would  help  out  Dr  Vanek  and  ac¬ 
cording  to  Dr  Vanek.  Mr  Abersek  indicated  that  he  could  go 
aiir.id  and  purchase  the  table  and  that  the  lab  would  pay  for  it 
,nKi  that  Dr  Vanek  could  repay  the  lab  in  a  couple  of  months 
li  f.K.t.  shortly  after  the  newspaper  story  about  the  laboratory, 
ii  1 1  ms  that  Dr  Vanek.  according  to  his  evidence,  scrambled 
,ind  was  able  to  assemble  enough  money,  mainly  from  his 
w  te  s  bank  account,  to  repay  to  the  lab  the  money  which  it  had 
p.nd  to  the  An  Shoppe  for  the  purchase  of  the  dining  room 
table 

in  rro^f. examination  Dr  Vanek  however  admitted  that 
a:  ide  from  his  statement  that  this  transaction  was  a  loan,  there 
wis  nothing  else  to  support  a  loan,  namely,  no  promissory 
in  >t q .  no  rate  of  interest  charged  on  the  loan,  no  acknowledge- 
n  "nt  of  the  loan,  no  letter  from  either  party  confirming  that  this 
tf.ms.iction  was  a  loan,  and  in  the  circumstances,  including 
the  fact  that  Dr  Vanek  hurried  to  repay  to  the  lab  the  monies 
w  nch  it  had  earlier  paid  after  the  newspaper  story  had  broken 
out  the  Committee  decided  that  the  transaction  was  such  that 
it  jid  not  fall  within  a  loan  but  instead,  it  was  a  payment  made 
b^  the  lab  on  Dr  Vanek  s  behalf  out  of  a  credit  that  he  had  built 
up  at  the  laboratory  by  reason  of  having  referred  to  it  a  number 
of  patients  for  tests  over  the  past  few  months  Accordingly.  Dr 
v.ir  ek  was  found  guilty  and  directed  to  be  reprimanded 

3.  Dr 

Dr  attended  before  the  Discipline  Commit¬ 

tee  of  the  College  of  Physicians  and  Surgeons  of  Ontario  on 
June  23.  19  76  represented  by  counsel,  charged  with  profes¬ 
sional  misconduct  for  having  failed  to  maintain  the  standard  of 
practice  of  the  profession  in  connection  with  his  performing 
ci  cumcision  procedjres  on  a  young  patient  The  evidence 
m  Jicated  that  Dr  had  attempted  the  circum- 

ci  ,ion  firstly  using  a  circumcision  clamp,  which  procedure 
fa  led  due  to  the  formation  of  excessive  scar  tissue  at  the 
ci  cumcision  site  with  resulting  phimosis  A  second  procedure 
was  undertaken  using  the  plastibell  method  and  this  proce- 
'o  ie  J  fu  appaiu  itiy  the  same  reasons  as  the  first  proce¬ 
dure  performed  by  Dr  The  witnesses  for  the 

Cc  iilcge  included  the  c  hild's  mother  and  the  urologist  who  was 
fir  ally  successful  in  completing  the  circumcision  procedure 
pr  aparly  In  the  view  of  the  Discipline  Committee,  the  evidence 
presented  on  behalf  of  the  College  was  not  sufficient  to  estab¬ 
lish  t  ne  charge  of  professional  misconduct  and  accordingly  the 
cf  arge  was  dis  missed 

4  .Dr . 

Dr  was  charged  with  professional  miscon- 

<kct  m  ihai  m  or  about  the  month  of  November  1975.  while 
having  a  patient  under  his  care  he  pressured  her  into  revealing 
to  her  husband  an  extra-marital  affair  and  in  so  doing  failed  to 


maintain  the  standard  of  practice  of  the  profession,  contrary  to 
the  applicable  regulation 

Dr  attended  by  counsel  and  pleaded  not 

nuilty  totherfwqp 

Essentially,  there  was;  not  any  real  dispute  as  to  the  relevant 
facts  herein  It  appeared  that  Dr  had  been 

treating  the  husband  of  the  complainant  about  twice  a  week 
for  aboul  a  one  year  period  for  psychotherapy  and  during  the 
cour'-n  of  that  treatment  Dr  decided  it  wo,  M 

be  helpful  if  the  patient  s  wife  received  psychiatric  counsel 
ling  An  appointment  was  therefore  made  for  the  wife  the 
complainant,  to  attend  at  Dr  office  for  the 

purpose  of  recommend  rig  to  her  an  independent  psychother 
apist  and  it  was  during  the  course  of  this  visit  that  the  wife 
indicated  to  Dr  that  she  had  been  engaged  in 

an  extra-marital  relationship  but  that  she  did  not  wish  this 
information  to  be  passed  on  ro  her  husband 

Subsequently.  Dr  invited  the  wife  to  at 

tend  at  his  office  for  further  discussion  and  it  was  cr.  ;t 
second  attendance  that  he  expressed  his  opinion  that  the 
problems  which  the  couple  were  having  might  be  better  u» 
solved  if  the  wife  told  her  husband  of  her  extra  marital  relation 
ship  The  wife  in  her  evidence  stated  that  she  initially  reacted 
this  suggestion  strongly  but  that  Dr  had  in 

timated  to  her  that  if  she  did  not  tell  her  husband,  he  would  As 
a  result,  the  complainant  feeling  that  her  husband  might  ac 
cept  the  information  better  from  her  than  from  the  doctor 
confided  m  her  husband  on  the  same  evening  with  disastrous 
results  to  hei  and  herrelationship  with  her  husband 

In  defence.  Dr  stated  that  the  wife  had 

placed  him  in  an  impossible  situation  by  disclosing  to  him  her 
extra-marital  affair  and  that  he  could  not  proceed  with  psy 
chotherapy  sessions  with  the  husband,  because  to  do  other 
wise  would  be  party  to  a  deception  which,  according  to 
Dr  .  is  unthinkable  in  a  therapeutic  relation 

ship  Dr  denied  that  he  pressured  the  wife 

into  revealing  the  relationship  to  her  husband  and  stated  that 
in  the  ongoing  therapy  sessions  with  the  husband,  he.  Dr 
.  oould  not  promise  to  conceal  the  information  that 
she  had  imparted  to  him  He  further  stated  that  to  continue 
treating  the  husband  without  him  knowing  of  his  wife  s  mfideli 
ty  would  have  been  unsatisfactory  and  if  pressure  was  exerted 
upon  the  wile.  Dr  fetf  that  it  was  m  the  pa 

tie*  it  s  best  interests 

There  was  expert  evidence  called  by  the  College  and  by 
Dr  and  it  is  rather  interesting  to  note  that  the 

expert,  called  on  behalf  cf  the  College,  indicated  quite  clearly 
that  in  his  opinion  it  was  wrong  of  Dr  to 

pressure  the  wife  into  revealing  her  extra-marital  relationship 
He  felt  that  Dr  had  a  number  of  alternatives 

open  to  him.  namely,  he  could  terminate  the  doctor-patient 
relationship  with  the  husband,  he  could  carry  on  the  therapy 
sessions  as  before,  keeping  the  mfor  nation  which  he  had 
acquired  confidential,  he  could  see  both  the  husband  and  wife 
together  and  possibly  arrange  the  discussion  in  such  a  manner 
that  the  wife  would  eventually  reveal  her  infidelity  to  the  hus 
band  or  he  could  continue  to  work  with  the  husband  and  wife 
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together  in  tke  expectation  that  the  joint  session  would  bring 
Hie  couple  back  together  without  the  husband  being  any  the 

wiser 

The  expert  witness  called  on  behalf  of  the  defence  was  of 
tne  opinion  tf  at  secrets  as  between  husband  and  wife  in  thera¬ 
py  sessions  of  this  nature  cannot  be  maintained,  that  to  with¬ 
draw  as  the  physician  for  the  husband  would  be  damaging  and 
that  in  some  Tactful  way.  it  was  incumbent  upon 
Lt  to  have  the  disclosure  of  the  wife's  infidel- 

it  /  made  to  th  2  husband 

Another  expert  witness  called  on  behalf  of  the  defence  pre- 

ri  ed  some  rather  startling  views  with  respect  to  when  a 
person  became  a  patient  in  psychotherapy  sessions  and  the 
information  that  could  be  disclosed  by  the  therapist,  vis-a  vis. 

. . .  m  whe  ri  was  rus  view  that  all  information  is  to  be 

siared  with  the  patient  where  a  husband-wife  relationship  is 
involved,  no  matter  what  the  source  of  the  information 

After  hearmq  all  the  evidence  presented  and  the  submis- 
sons  of  respective  counsel,  the  Committee  deliberated  and 
because  of  the  evidence  of  expert  psychiatric  witnesses,  con- 
.  Unit'd  that  the  charge  of  professional  misconduct  had  not 
h i;«;n  proven  to  its  satisfaction  and  the  charge  was  therefore 
dismissed 

5 .  Or  Andrew  Russell  McGee 

Dr  Andrev/  Russell  McGee  attended  before  the  Discipline 
Committee  o-  the  College  of  Physicians  and  Surgeons  of  On¬ 
tario  on  June  22.  1976  and  pleaded  guilty  of  professional 
o  -  it  .r»  .n  ho  falsified  a  document  m  order  to  make  it 
appear  that  an  inadequate  diagnosis  had  not  been  made,  and 
to  the  same  end  enaged  in  fraudulent  deception  The  Disci¬ 
pline  Committee  accepted  the  plea  of  guilty  made  by  the  doc¬ 
tor  and  directed  that  he  be  reprimanded 

6 .  Di  Pj  tnck  Joseph  McDermott 

L)i  McDermott  from  Windsor  was  charged  with  profession- 
•:ii  misconduct  in  that  in  the  period  from  January  1972  to 
.!  .nuary  1975  or  a  part  thereof,  he  permitted,  counselled  or 

■  i  .sisted  two  physicians  who  were  licensed  under  Part  III  of 
l  ie  Health  D  sciplmes  Act  to  practise  medicine  in  contraven- 
ii  jn  of  the  terms  and  conditions  of  their  licences 

Dr  McDern  ott  did  not  appear  and  initially  a  plea  of  not 
)  ulty  wasentered  on  his  behalf 

L  vidence  however  was  heard  from  the  two  physicians  hold- 
'  q  temporary  Licences  which  indicated  that  each  of  them 

■  old  these  licences  issued  on  the  basis  of  certificates  of  em- 
i<  iyrnent  signed  by  Dr  McDermott  It  was  clear  on  the  evi- 
i * 1  u i . e  that  Dr  McDermott  did  not  even  occupy  the  same 

i  'I  Imy  frum  which  the  physicians  conducted  their  practice  of 
i  '< 'dicirit*  which  for  all  intents  and  purposes  was  completely 

parate  and  apart  and  independent  of  the  medical  practice 
.uiujucted  by  Dr  McDermott 

In  the  circumstances  the  Committee  found  Dr  McDermott 
guilty  of  professional  misconduct  and  since  the  indication  was 
that  he  was  no  longer  in  the  Province  of  Ontario,  the  Commit- 
t'  e  directed  that  Dr  McDermott  be  suspended  from  the  Regis¬ 
ter  of  the  College  of  Physicians  and  Surgeons  of  Ontario  until 


the  expiry  of  his  current  licence,  nor  shall  his  current  licence  be 
renewed  until  he  appears  before  the  Discipline  Committee  to 
be  reprimanded 

7.  Dr  Anne  Gergely 

It  was  alleged  that  Dr  Anne  Gergey  had  received  a  small 
refrigerator  and  a  portable  dishwasher  /vhich  had  been  paid  by 
ABKO  Medical  Laboratory  The  evidence  presented  ndicated 
that  a  cheque  tor  S 551  4B  had  been  drawn  by  the  laboratory 
in  favour  of  Bad  Boy  Appliances  as  payment  of  a  refrigorutoi 
and  dishwasher  Dr  Gergely  m  defence  took  the  position  that 
the  two  articles  had  not  been  used  personally  ana  had  not 
been  delivered  to  her  house  but  instead  were  delivered  to  the 
office  and  only  one  of  the  articles,  namely,  the  refrigerator  was 
in  fact  used,  the  dishwe  h*>r  apt  nrently  not  being  suitab'e  *■." 
the  water  fittings  in  her  otiice  She  conceded  however  that 
once  the  publicity  broke  out  in  the  newspaper  as  to  the  prob¬ 
lems  with  the  laboratory,  she  then  took  steps  to  see  that  the 
articles  were  returned  to  the  lauoratory  The  Committee  was 
not  prepared  to  accept  this  defence  and  after  deliberation 
found  Dr  Gergely  guilty  of  professional  misconduct  and  direct 
ed  that  she  be  reprimanded  Dr  Gercely  waived  the  right  of 
appeal  and  the  reprimand  was  accordingly  delivered  by  the 
Chairman 

8  .Dr 

It  was  alleged  that  Dr  had  received  a  valu¬ 

able  decorative  vase  in  return  for  patients  that  he  had  referred 
to  ABKO  Medical  Laboratory  In  this  case,  it  transpired  that 
the  College  wos  nr*  .?hv  *<-•  •- prove  that  O' 

.  .  had  accepted  a  vase  from  the  laboratory  and  m  fact  Dr 

testified  in  his  own  defence  stating  that  he  was 
unaware  of  the  existence  of  the  vase  until  it  had  been  delivered 
to  his  apartment,  save  and  except  for  an  earlier  conversation 
that  he  had  with  his  wife  in  which  she  indicated  that  she  had  a 
conversation  with  one  of  the  directors  of  the  laboratory,  and 
had  indicated  to  him  that  she  would  like  to  have  a  decorative 
vase  which  was  then  on  display  at  Green's  Antique  Store  on 
Yonge  Street,  Toronto  Dr  stated  that  when 

he  heard  of  this  proposal,  he  suggested  to  his  wife  that  she 
have  nothing  to  do  with  it.  but  subsequently  it  transpired  that 
indeed  a  vase  was  delivered  to  the  apartment  and  accepted  by 
Mrs  .  apparently  as  a  kindly  gesture  on  the 

part  of  the  laboratory  that  Dr  .  might  locate  a 

second  office  in  the  building  in  which  the  laboratory  was  locat¬ 
ed  and  in  which  the  director  of  the  lalaoratory  seemed  to  be 
acting  as  somewhat  of  a  rental  agent  Mrs 
testified  on  behalf  of  her  husband  and  stated  unequivocally 
that  all  of  the  arrangements  were  made  directly  with  her.  that 
her  husband,  save  and  except  for  the  ciforesaid  conversation 
had  no  knowledge  of  the  proposal  and  that  at  the  time  she  saw 
nothing  wrong  in  accepting  the  decorative  vase  from  the  labo 
ratory  The  purchase  price  of  the  vase  was  $  1 85  00  plus  tax 
and  this  expenditure  was  proven  with  the  production  of  copies 
of  cheques  from  the  laboratory  made  payable  to  the  antique 
store  However,  in  view  of  Mrs  .  evidence 

which  was  not  shaken  on  cross-examrpation.  the  Committee 
accordingly  dismissed  the  charge  I 
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y.  Dr  h'ttl'if  Mostrokol 

Dr  Peter  Mostrokol  was  charged  with  professional  miscon¬ 
duct  in  tf  at  he  received  money  from  ABKO  Medical  Laborato- 
-jp^coied.  not  represented  by  courisel  The 
evidence  indicated  that  Dr  Mostrokol  in  September  1976 
had  received  a  cheque  from  the  laboratory  for  $60  00  and 
had  cashed  There  was  evidence  that  he  had  been  referring 
some  patients  to  the  laboratory  for  tests  and  this  cheque, 
according  to  the  bookkeeper  of  the  laboratory  testified  that  it 
was  m  pay  ment  of  commissions  for  work  referred  to  the  lab 

In  defence.  Dr  Mostrokol  took  the  position  that  back  in  early 
1  969  he  was  instrumental  in  initiating  the  idea  of  the  laborato¬ 
ry  but  had  a  falling  out  with  Mr  Abersek  who  wished  to  assume 
control  and  Dr  Mostrokol  stated  that  he  thought  that  this 
.H  mi  ou  w  was  a  payment  by  Mr  Abersek  to  him  of  a 
debt  which  he  calculated  to  be  owing  to  him  by  Mr  Abersek  in 
return  for  services  that  he.  Dr  Mostrokol.  had  rendered  in 
initially  setting  up  the  laboratory  However,  there  was  no  docu¬ 
mentation  to  support  the  doctor's  position  and  there  was  noth¬ 
ing  on  the  cheque  indicating  that  it  was  in  part  payment  of 
vynrk  performed  back  in  1969  Accordingly,  the  Committee 
felt  constrained  to  accept  the  evidence  of  the  bookkeeper  that 
this  payment  was  indeed  in  the  form  of  commission  and  found 
Dr  Mostrokol  guilty  of  professional  misconduct  and  directed 
that  he  be  reprimanded 

10.  Dr  B.  i.  i  Alexander  Nixon 

Dr  Nixon  was  charged  with  professional  misconduct  in  that 
as  the  anaesthetist  supervising  a  patient,  during  a  surgical 
piocedurt!  at  Peel  Memorial  Hospital  on  June  25.  1  975.  he 
failed  to  take  proper  precautions  to  ensure  that  the  equipment 
to  be  used  for  administering  the  anaesthetic  to  the  patient  was 
m  proper  working  order  before  he  began  to  administer  the 
.in.M  ".the'ic 

Dr  Nixon  attended,  represented  by  counsel  and  pleaded 
not  guilty  to  the  charge 

Tl  ■  n  was  no  mjl  dispute  here  between  counsel  for  the 
College  and  counsel  for  Dr  Nixon  as  to  the  facts  It  appeared 
tfi.it  the  patient  was  scheduled  tor  surgery  of  a  bunion  on  her 
great  right  toe.  the  operation  to  start  on  the  morning  of  June 
24  19  75  The  uniqueness  of  the  occurrence  was  the  anaes¬ 
thetic  equipment  n  use.  namely,  the  usual  hoses  were  at¬ 
tached  to  the  anaesthetic  equipment  and  the  other  end  of  the 
hoses  were  hooked  up  to  what  is  known  as  an  Ohio  swivel 
mount  It  had  been  the  custom  of  the  hospital  to  have  the 
in  lii.a  o»...ci  mount  removed  therefrom,  with  valves  in 
the  anaesthetic  machine  only  It  transpired  however  that  the 
Ohio  swivel  mount  which  was  provided  for  this  patient's  proce¬ 
dure  had  been  sent  out  for  repair,  returned  by  the  manufac¬ 
turer  with  the  hospital  personnel  being  of  the  opinion  that  as  in 
r  ,i ...  ...loi.ouo,  ti.e  owivel  mount  was  returned  without  valves 
therein  but  apparently  without  anyone  checking  to  see  wheth¬ 
er  or  not  valves  were  in  the  swivel  mount  It  occurred  that 
indeed  this  is  what  happened  and  the  valves  were  located  in 
the  wrong  order,  so  that  when  the  anaesthetic  gases  were 
turned  on  at  the  machine,  none  flowed  through  to  the  face 
mask  Dr  Nixon  stated  that  it  had  been  his  pattern  of  practice 


to  test  all  equipment  before  applying  it  to  the  patient  and  in  this 
instance  he  was  certain  that  he  conducted  the  usual  order  of 
tests,  which  was  to  inflate  the  bag  cn  the  anaesthetic  machine 
and  it  the  gases  flowed  tlnuugh  then  the  bag  wouid  gradually 
deflate  However,  for  some  reason  unexplained  Dr  Nixon  did 
not  watch  to  see  whether  or  not  the  bag  deflated  and  proceed¬ 
ed  to  apply  the  mask  to  the  patient  s  face  and  shortly  thereafter 
encountered  trouble  in  the  administration  of  anaesthesia  The 
administration  of  thiopentone  was  commenced  with  an  endo¬ 
tracheal  intubation  being  carried  out  five  minutes  later  The 
endotracheal  tube  was  changed  in  that  Dr  Nixon  thought  that 
possible  there  was  some  blockage  m  the  tube  It  was  not  until 
another  physician  bronchoscopecl  the  patient  and  satisfied 
himself  that  there  was  no  blockage  in  the  tube,  that  attention 
was  drawn  to  trie  anaesthetic  equipment,  when  me  point  of 
obstruction  was  identified  as  being  a  wrong  valve  being  placed 
in  the  Ohio  swivel  mount  The  patient  had  a  cardiac  arrest  but 
was  revived  and  transferred  to  the  intensive  care  unit  where 
however,  due  to  the  cerebral  effects  of  anoxia,  she  died  the 
following  day 

Dr  Nixon  admitted  that  as  the  anaesthetist  he  was  the  per¬ 
son  in  charge  of  the  anaesthesia  equipment  and  the  one  re¬ 
sponsible  for  ensuring  that  it  was  in  proper  working  order 

Two  experts  called  on  behalf  ol  the  College  stated  their 
understanding  of  the  standard  o:  practice  o<  the  medical 
profession  in  preparing  for  the  administration  of  anaesthesia 
In  view  of  their  evidence  and  the  admissions  of  Dr  Nixon,  the 
Committee  concluded  that  Dr  Nixon  was  indeed  guilty  of 
professional  misconduct  and  so  found  He  was  directed  to  be 
reprimanded.  Dr  Nixon  waived  his  right  of  appeal  and  the; 
reprimand  was  delivered 

11.  Dr 

Dr  was  charged  with  professional  miscon 

duct  in  1  hat  he  was  alleged  to  have  submitted  an  account  for 
medical  services  rendered  to  a  patient  whicn  serviuus  m.i  ■■ .  •  u 
personal  attendance  upon  the  patient,  when  m  fact  he  ha  I  nut 
attended  this  patient  personally  at  all  The  evidence  submitted 
on  behalf  of  the  College  indicated  that  a  young  man  had  ar 
rived  at  the  emergency  departmen  t  of  a  hospital  after  a  motor 
vehicle  collision  in  which  he  had  sustained  minor  eye  injuries 
The  evidence  of  this  patient  and  the  emergency  room  rurse 
was  that  the  condition  had  been  described  to  the  doctor 
telephone  conversation,  he  had  prescribed  medication  m  re¬ 
sponse  to  the  condition  reported  to  him  and  had  advised  the 
patient  to  see  his  own  laitm/  pnystiaan  as  soon  as  possiu.e 
The  evidence  was  that  the  doctor  had  not  personally  attended 
the  patient  at  the  hospital  A  bill  was  however  sent  to  the 
patient  s  home  with  a  charge  for  personal  attendance  on  this 
patient 

i  he  evidence  lor  the  doctor  was  that  he  had  received  u 
phone  call,  and  being  cognizant  of  the  opinion  of  his  peers  at 
the  patient  s  hometown,  he  had  purposely  attended  at  the 
hospital  to  satisfy  himself  on  the  patient  s  condition  His  evi¬ 
dence  was  that  he  was  casually  dressed  and  that  his  appear¬ 
ance  and  brief  attendance  on  the  patient  might  wel  have 
confused  the  patient  as  to  whether  or  not  a  physician  had 
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actually  examined  him  The  Discipline  Committee  was  unable 
to  conclude  that  the  facts  presented  in  evidence  were  suffi¬ 
cient  to  support  the  charge  and  accordingly  the  charge  was 


12  .Or  Alan  Stuart  Davidson 

Dr  Davidson  was  charged  with  professional  misconduct  in 
that 

(a)  you  released  a  confidential  report  on  your  patient  to 
another  person,  without  his  consent  and  without  being 
required  by  law  to  do  so.  all  of  which,  having  regard  to  all 
the  circumstances  existing  herein  constitutes  profes¬ 
sional  misconduct  as  defined  in  Section  26(2  1 )  of  On¬ 
tario  Regulation  57  7/75  made  under  The  Health  Disci¬ 
plines  Act.  19  74 

(b)  being  in  possession  of  confidential  memoranda  written 
by  your  patient  concerning  his  relationship  with  his  wife, 
you  divulged  the  contents  of  such  memoranda  to  the 
wife  m  the  presence  of  the  patient  contrary  to  his  objec¬ 
tions  and  express  instructions  that  you  not  do  so.  where¬ 
by  you  contravened  the  provisions  of  subsection  2  1  of 
Section  26  of  Ontario  Regulation  577/75  made  under 
The  Health  Disciplines  Act.  1974 

Dr  Davidson  appeared,  represented  by  counsel  and  plead¬ 
ed  not  guilty  Dr  Davidson  requested  a  public  hearing  and  this 
was  granted 

Briefly,  the  evidence  indicated  that  in  December  1973.  the 
couple  was  involved  in  a  custody  dispute  concerning  their  4 
children  The  husband,  it  seems,  retained  the  services  of  a 
lawyer,  who  in  tc  rn  sought  the  assistance  of  Dr  Davidson  who 
presumably  was  to  make  an  assessment  of  the  husband  and 
render  a  psychia  nc  opinion  In  any  event,  around  the  month  of 
May  19  74.  the  couple  resolved  their  differences  and  the  law¬ 
yer  was  paid  his  bill  by  the  husband  which  it  appears  included 
whatever  bill  Dr  Davidson  rendered  to  the  lawyer 

Then  in  Septe  Tiber  1  974  it  seems  both  husband  and  wife, 
on  their  own  initiative,  approached  Dr.  Davidson  for  joint 
counseM'no  sess'ons  which  started  on  September  5.  19  74 
and  continued  through  to  January  10.  1975  In  the  initial 
sessions  it  seem;,  i  hat  Dr  Davidson  made  progress  reports  and 
gave  a  copy  to  both  at  the  following  session  Both  the  husband 
and  Dr  Davidson  stated  that  this  manner  of  giving  out  pro¬ 
gress  reports  caused  some  antagonism  between  the  spouses 
and  was  accordingly  stopped  The  husband  also  stated  that 
from  time  to  time  Dr  Davidson  would  extract  as  a  topic  for 
discussion,  subject  matter  from  memoranda  that  the  husband 
had  prepared  m  the  earlier  period  for  his  lawyer  who  had  later 
given  copies  to  Dr  Davidson  The  doctor  however  strongly 
denied  tf-  is  and  stated  that  in  fact  he  received  only  two  of  the 
four  memoranda  that  the  husband  had  prepared  and  that  he 
(Dr  Davidson)  scanned  the  two  which  he  had  received, 
thought  t hat  they  were  of  little  merit  and  put  them  in  the  back 
of  his  file  This  part  of  the  evidence  is  related  only  to  lead  up  to 
the  final  joint  counselling  session  held  on  January  10.  1  9  7  5  in 
which  the  husband  stated  that  Dr  Davidson  again  referred  to 
the  earlier  memoranda,  notwithstanding  the  clear  instructions 
m  the  hi  sband  to  the  contrary,  and  since  it  appeared  to  the 


husband  that  Dr  Davidson  was  not  going  to  refrain  from  mak¬ 
ing  references  to  the  memoranda,  he  walked  out  of  the  meet 
mg  Dr  Davidson,  on  the  other  hand,  denies  that  this  w.r.  the 
reason  the  hu-.band  wulkoJ  jul  and  Dr  Davidson  s  u. 
on  this  area  of  the  evidence  was  corroborated  by  th.n  <>t  the 
wife  In  fact.  Dr  Davidson  stated  that  he  would  not  agn-f  io 
conduct  joint  counselling  sessions  with  restrictions  siu.li  ,r, 
the  husband  says  he  sought  to  impose  In  any  event.  Dr  David 
son  prepared  a  Confidential  Progress  Report  on  that  meeting 
of  January  10.  1  975.  which  Report  bears  the  same  date  Tins 
report  had  a  note  at  the  bottom  "Copy  for  Court  Feb  23. 
19/b  and  according  to  Dr  Davidson  it  was  given  to  tfu  w a. : 
around  that  date  in  order  to  assist  her  in  Court  on  an  assault 
charge  that  she  had  'aid  about  that  time  against  her  hu  .1 ....  .! 
which  charge  was  to  be  heard  around  the  end  of  February  oi 
shortly  thereafter  According  to  D'  Davidson,  he  stated  that 
he  considered  the  husband  to  be  dangerous  and  this  report 
was  intended  to  he  p  the  wife  in  the  prosecution  of  the  charge 
of  assault 

The  husband  testified  that  he  die  not  authorize  Dr  Davidson 
to  release  such  a  report  to  his  wife  and  there  was  no  evidence 
presented  that  Dr  Davidson  was  required  by  law  to  relea  e 
such  a  report,  as  we  interpret  the  phrase  required  by  law  set 
out  m  Regulation  26(2  1  )of  The  Health  Disciplines  Act 

It  was  argued  that  since  both  sp  ouses  were  attending  |omt 
counselling  session  that  the  docor  was  equally  entitled  to 
send  a  copy  of  his  report  to  the  husband  and  the  wife  It  ap¬ 
pears  on  the  evidence  however  that  the  husband  did  not  re¬ 
ceive  a  ;opy  of  this  Report  until  some  considerable  time  after 
February  28.  1975  and  then  only  when  he  requested  it  direci- 
lyofDr  Davidson 

After  hearing  submissions,  the  Committee  deliberated, 
found  h  m  guilty  of  professional  misconduct  and  directed  that 
he  be  reprimanded  Dr  Davidson  has  appealed  this  case  to  the 
Divisional  Court 

13.  Dr 

Dr  was  charged  with  professional  m.s^un 

duct  in  that  in  the  year  1974  he  perfomed  a  bunionr»rtomy 
and  metatarsal  osteotomy  on  a  patient,  when  the  said  prom 
dure  was  not  medically  necessary  and  in  so  doing  he  tailed  to 
maintain  the  standard  of  practice  of  the  profession 

Dr  appeared,  represented  by  counsel  ana 

pleadec  not  guilty  to  the  charge 

On  the  basis  of  the  evidence  presented,  the  Discipline  Com 
mittee  was  met  with  an  applicat  on  by  defence  counsel  to 
dismiss  the  charge  on  the  grounds  that  no  case  had  been 
made  out  against  the  doctor  and  after  hearing  from  Dr 
and  his  expert  witness,  the  Committee  deliberated  and 
decided  to  grant  defence  counsel's  application,  and  the 
charge  was  therefore  dismissed 

RESTORATION 

1 .  Dr  Robert  Louis  Reid  who  had  i^een  found  guilty  of  profes¬ 
sional  misconduct,  and  in  whose  case  the  penalty  had  been 
postponed  subject  to  certain  terms  and  conditions,  was  res- 
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tored  to  full  practice  privileges,  having  satisfied  the  Committee 
that  the  terms  and  conditions  had  been  met 

2.  Dr  Engeiberth  Konseck  was  granted  a  full  licence  to  prac¬ 
tise  Dr  Konseck  had  been  erased  for  cause  in  1961 

3.  Dr  Gary  Howard  Rosen,  having  been  erased  from  the  Regis¬ 
ter  for  professional  misconduct  in  19  75  applied  for  and  re¬ 
ceived  a  General  Licence 

4.  Dr  Ernest  Ward  Pedley.  having  been  erased  in  1972  for 
cause,  and  subsequently  in  1973  having  been  placed  on  the 
Special  Register  subject  to  conditions,  applied  for  restoration 
to  the  Register  and  a  General  Licence,  and  received  a  General 
Licence  with  no  i  estrictions 


Report  of  the  Medical  Review  Committee  to  the  Profession,  p.  15 


The  Medic  al  Review  Committee  is  pleased  to  have  this  oppor¬ 
tunity  to  inform  the  profession  of  its  activities  since  the  last 
semi  annual  meeting  and  to  review  its  work  over  the  past  few- 
years . 

Since  the  last  Report  to  Council,  the  Committee  has  held  8 
two-day  meetings  and  has  received  59  new  referrals  from 
the  General  Manager  of  the  Ontario  Health  Insurance  Plan 
1  •  r  •*  vr\o  0*  ‘hose.  57  were  ordered  inspected  by 
the  staff  of  part-time  medical  inspectors,  now  numbering 
almost  100  One  physician  was  requested  to  provide  the 
Committee  with  a  written  answer  to  the  General  Manager's 
concerns  without  the  need  for  inspection  following  which 
his  accounts  were  recommended  to  be  paid  in  full,  and  one 
physician  was  requested  to  attend  for  an  interview  without 
prior  inspection 

i  ji,  /  o,  ,c  completed  inspection  reports  were  considered  by 
the  Committee  during  the  period  and  in  2  7  cases,  the  Commit¬ 
tee  concluded  that  serious  enough  concerns  were  raised  to 
warrant  a  request  that  the  physician  attend  for  an  interview  In 
1  1  cases,  the  Committee  was  satisfied  that  the  report  of  the 
medical  inspector  adequately  answered  the  concerns  of  the 
General  Manager  and  recommended  payment  in  full  without 
further  question  In  2  cases,  payments  were  adjusted  by  the 
consent  of  the  physician  based  on  the  report  of  the  inspector 
and  1  case  isyetto  be  finalized 

The  Committee  met  for  one  to  two  hour  interviews  with  2  7 
physicians  In  5  cases,  the  Committee  was  satisfied  that  the 
physicians'  responses  answered  the  concerns  of  the  General 
Manager  and  recommended  payment  of  the  accounts  in  full 
In  1  7  cases,  it  was  concluded  that  charges  had  been  submit¬ 
ted  to  the  Plan  which  ought  not  to  have  been  paid  according  to 
theO  M  A  Schedule  of  Fees  and  the  Regulations  and  accord¬ 
ingly.  the  Committee  recommended  reduction  of  payments  of 
these  accounts  to  ne  General  Manager  In  1  case,  a  reinspec- 
non  of  the  doctor's  practice  by  a  multi-specialty  inspection 
team  was  ordered  and  one  review  of  OHIP  profile  data  was 
ordered  Three  cases  are  yet  to  be  finalized 

The  Committee  has  continued  to  find  that  the  major  cause 
of  improper  billing  for  physician  services  to  OHIP  is  ignorance 
on  the  part  of  the  physicians  and  their  billing  staff  of  the 


OMA  Schedule  and  its  Preamble  A  typical  example  of  such 
misundersrandmg  occurred  where  a  physician  was  asked  to 
see  paiieii’s  as  a  ;onsultant  to  the  dentistry  department  of  a 
major  hospital  prior  to  the  performance  of  difficult  dental  ser¬ 
vices  withn  the  hospital  The  physician,  an  internist,  realizing 
that  the  complete  examination  which  he  was  performing  could 
not  be  charged  as  a  consultation  having  been  referred  by  a 
dentist,  charged  a  general  assessment  fee  Had  he  been 
aware  of  the  provisions  of  section  29(o)  of  the  Preamble  to  the 
Ontario  Medical  Association  Schedule  of  Fees  which  provided 
that  "A  doctor,  regardless  of  specialty,  who  is  required  to 
examine  a  patient  in  preparation  for  dental  surgery  under  gen¬ 
era!  anaesthesia,  may  charge  $  1 2.00  ( C904 )  when  he  ha 
seen  the  patient  in  the  previous  twelve  months  for  a  genera > 
assessment  or  $  1  7  00  (C903)  if  he  has  not  seen  the  patient 
withm  the  previous  ’■.•■i.v. :  '  1 1 J  he  would  f.j.e  ..  ... 

the  correct  fee  He  was.  however,  unaware  of  the  correct 
procedure  because  he  had  not  read  the  Preamble  to  the  tariff 
and  accordingly,  submitted  incorrectly  His  fees  required  ad¬ 
justment  by  the  Medical  Review  Committee  If  every  physician 
would  only  road  the  Preamble  to  the  O  M  A  -Schedule  !*>■• 
ly  and  in  detail  and  discuss  any  pomts  which  are  not  clearly 
understood  with  the  O  M  A  secretariat,  many  referrals  would 
be  avoided  In  addition,  it  all  physicians  would  ensure  thorn 
selves  that  every  person  or  agency  who  bills  on  their  billing 
cards  does  so  in  a  fashion  of  which  they  would  person. illy 
approve,  much  embarrassment  and  discomfort  would  never 
occur 

A  small  number  uf  leferiais  have,  unfortunately,  initiated 
inspections  which  revealed  significant  evidence  of  fraud  and 
these  investigations  are  now  being  carried  forward  by  the  'Jr. 
tario  Provincial  Police.  Anti-Rackets  Branch  In  addition  a 
number  of  cases  have  come  to  light  in  which  it  was  necessary 
to  inform  the  Registrar  of  conduct  of  the  physician  which  it 
was  believed,  ought  to  bring  other  provisions  of  The  Health 
Disciplines  Act  into  play 

Because  of  its  concern  that  many  doctors  were  becoming 
victims  of  their  own  ignorance  of  the  tariff  and  the  regulations 
governing  billing  procedures  as  set  out  in  the  Act.  the  Medical 
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Review  Committee  will  continue  its  program  of  issuing  Bui 
letms  to  the  profession  which  attempt  to  inform  the  mi'itil  -rs 
of  the  regulations  and  laws  surrourdmg  billing  practises  and 
record  keeping  In  February  1  9  76.  toe  most  comprehensive  of 
these  Bulletins  to  date  was  issued  and  considerable  concern 
was  expressed  by  some  members  because  of  the  feeling  that 
the  "policies  set  out  were  too  harsh 

Consicerable  personal  dialogue  with  a  number  of  individual 
physiciars  and  representatives  of  Iccal  medical  societies  and 
academies  ensued  In  the  fall  of  this  year,  a  meeting  between 
the  O  M  A  Executive  Committee  and  the  Medical  Review 
Committee  was  held  Mutual  concerns  were  discussed  and  an 
agreement  to  co-operate  closely  in  an  attempt  to  help  physi¬ 
cians  understand  the  regulations,  tariff  and  function  of  peer 
review  was  reached  The  O  M  A  has  subsequently  sent  an 
observer  Dr  Mahon  ,  to  a  number  ol  M  R  C  meetings  and  has 
published  a  report  setting  out  in  detail  the  workings  of  our 
Committee 

In  addition,  the  DMA  has  agreed  to  help  physicians 
whose  practice  patterns  are  referred  to  the  M  R  C  by  helping 
to  find  physician  peers  who  would  assist  the  referred  doctor  by 
providing  counsel,  op  nion  and  moral  support  as  may  be  need 
ed  It  is  felt  that  the  attendance  of  such  peers  before  the 
M  R  C  will  help  the  Committee  to  obtain  a  better  perspective 
of  the  referred  physician's  practice  in  the  context  of  his  spe¬ 
cialty  or  geographical  area  It  is  also  felt  that  this  will  alleviate 
in  imnd  fell  by  some  doctors  to  engage  solicitors,  who.  while 
i  ■  /mg  tl in  (m' t  of  intrnnons.  are  not  able  to  be  of  much  assist- 
.11  cm  m  discussing  questions  of  medical  necessity  and  profes- 
s  i  mat  standards  of  practise 

fhe  Committee  expresses  its  thanks  to  the  O  M  A  Execu¬ 
tive  Committee  for  its  gracious  and  timely  assistance  in  these 
mutters 

The  Medical  Review  Committee  has  had  occasion  in  the  last 
fn  v  months  to  review  a-  some  length  the  extent  and  character 
of  its  efforts  since  the  inception  of  the  Committee  This  was 
,  m  ",  rcv.ew  mechanism  to  assess 

effectiveness  and  to  assist  in  directing  priorities  and  future 
directions  It  is  felt  that  the  information  which  has  been  derived 
from  this  review  will  be  enlightening  to  members  of  the  profes- 
s  on  at  large  and  particularly,  when  read  in  conjunction  with 
„  u.-:  Ie  c..,  ,  u pitched  m  the  Ontario  Medical  Re- 
v  i  w  will  give  College  members  a  much  clearer  perspective  on 
th  .‘activities of  the  Committee 

In  reviewing  fhe  following  charts,  members  should  be  aware 
ih  it  the  figures  relate  to  fiscal  years  running  from  April  1  st  to 
M  m  il  3  1  st  respectively  and  that  footnotes  must  be  read  care- 
tu  ly  in  order  to  correctly  interpret  the  charted  figures 

The  charts  show  that  since  1971-1972,  the  Committee 
i  icsw.  .sicieieu  u3v;  matters  all  referred  directly  by  the  General 
M  snager  of  OHIP  save  those  referred  under  Q  S  P  F  which 
w-re  generated  to  the  Committee  according  to  a  formula 
A  perusal  of  the  activities  during  the  years  reviewed  will 
st  ow  that  initially,  only  small  numbers  of  practitioners  were 
re  erred,  almost  all  with  only  one  concern  expressed  and  that  a 
great  deal  of  time  was  spent  considering  a  small  number  of 
matters 


In  ensuing  years  in  the  early  stage  u!  iieCu . miuu"..  d.  v.  , 

opment.  the  majority  of  referrals  involved  possible  mi:  m 
presentation  of  claims  and  a  review  of  a  significant  number  ol 
physicians  on  the  basis  that  they  had  very  high  incomes  He 
view  of  the  latter  category  was  extremely  unsophisticated  and 
unproductive  in  nature  and  was  soon  discontinued  Review  of 
the  former  yielded  substantial  numbers  of  problems  requiring 
police  or  other  investigative  activities  In  some  cases,  extreme¬ 
ly  large  amounts  of  money  were  involved  In  1973.  the  Medi¬ 
cal  Review  Committee  and  Medical  Branch  moved  to  a  slightly 
sophisticated  'ticu.uv.  «. ■  a.  mral  based  upon  u.' 
general  assessments  to  minor  assessments  in  family  practice 
This  was  more  productiva  and  many  physicians  were  found  not 
to  be  keeping  adequate  records  of  general  assessments  ard 
monies  had  to  be  recovered  Much  more  important,  re 
coni  inspections  have  moicaiecl  that  the  profusion  u 
whole  has.  possibly  because  of  this  activity,  become  aware  ol 
the  necessity  of  keeping  adequate  records  in  the  case  of  sue  h 
assessments  and  the  standard  of  practise  in  the  province  h.r, 
significantly  improved  wit  h  respect  to  th  s  service 

Through  1974  and  into  1975.  the  Quality  Service  Payment 
Formula  described  in  the  various  Bulletins  distributed  at  that 
time  which  was  a  formula  developed  between  the  Medical 
Review  Committee  ai id  peer  groups  in  each  specialty  to  idem: 
fy  those  practices  where  volume  of  practice  raised  questions 
as  to  the  auality  of  service  was  in  place  and  while  effective  ;  . 
purposes  consistent  with  its  design,  it  proved  to  be  from  the 
point  of  view  of  monitoring  consultants,  an  unsophisticated 
device  which  fell  into  disuse  in  early  197  5 

Subsequently,  new  profile  analysis,  detailed  claims  analy¬ 
sis.  Fee  Schedule  Code  utilization  profile  and  patient  claims 
history  have  been  used  together  as  a  monitoring  system  and 
this  rather  more  sophisticated  method  of  analysis  has  reduced 
the  number  of  marginally  founded  referrals  to  the  Medical 
Review  Committee  and  improved  the  efficiency  of  professional 
peer  review  suostantidily 

Very-  rough  figures  indicating  in  general  proportions  the 
number  o4  physicians  by  specialty  reviewed  during  the  exist¬ 
ence  of  the  Committee  are  indicated  in  the  following  chart 
These  figures  are  estimates  based  on  periodic  sampling  and 
are  useful  to  get  an  idea  of  relative  proportions  of  Reviews 
by  Specialty 


General  Practice 

55 

General  Surgery 

50 

Internal  Medicine 

45 

Obstetrics  &  Gynaecology 

55 

Paediatrics 

30 

Orthopaedic  Surgery 

45 

Otolaryngology 

45 

Urology 

1b 

Ophthalmology 

66 

Dermatology  . 

16 

Neurosurgery 

05 

Plastic  Surgery 

02 

Diagnostic  Radiology 

20 

Anaesthesia 

.  10 

Neurology 

05 

Psychiatry 

.  05 

Thoracic  Surgery 

.  08 

Physical  Medicine  &  Rehabilitation 

.  01 

Therapeutic  Radiology 

00 

Physicians  Operating  Laboratories 

8»  Diagnostic  Facilities 

50 
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A-,  always,  the  workload  of  the  Committee  and  the  technolo¬ 
gy  and  manpower  needs  which  accompany  it  increase  steadi¬ 
ly  The  Committee,  in  addition  to  service  data  microfiche,  is 
now  equipped  with  registration  data  microfiche  on  a  district 
and  province  basis  This  allows  for  more  rapid  interpretation  of 
bet  ace  data  in  tne  investigation  phase  by  providing  the  inves¬ 
tigative  staff  of  the  Committee  with  a  ready  means  to  identify 
practice  association,  hospital  affiliations,  clinic  billings  and 
multiple  physician  billings  and  so  eliminate  these  from  the 
stri  am  of  mvestiqation  at  an  early  stage  It  is  also  of  considera- 
ni(:  value  to  tne  registration  department  of  the  College  in  locat¬ 
ing  current  addresses  for  physicians  m  the  case  of  returned 
correspondence  regarding  licensure  The  Committee  will 
shortly  acquire  patient  history  microfiche  which  will  involve 
a  bimonthly  update  of  all  services  rendered  to  all  patients 
by  all  physicians  and  practitioners  in  the  province  to  allow 
rapid  interpretation  of  referrals  and  inquiries  re  professional 
Sprvicps  hillpd  through  OHIP 

Several  new  computer  programs  are  in  the  developmental 
stage  and  in  cooperation  with  OHIP's  Professional  Services 
M  .■un.-iq  Dicjndi  and  Ministry  of  Health  Systems  staff,  ihe 
Medical  Review  Committee  continues  to  labour  at  improv¬ 
ing  our  quality  of  care  monitoring  process  which  is  now 
counted  among  the  most  advanced  in  the  world 

Physicians  are  now  able  to  obtain  their  new  profile  analyses 
on  a  yearly  basis  from  the  Ministry  of  Health  at  cost  as  has  been 
the  case  with  monthly  service  distributions  It  is  felt  that  this 


development  will  oe  very  helpful  both  in  allowing  physicians  to 
better  manage  their  practices  arid  also,  in  revealing  to  them 
the  nature  of  then  practices  in  comparison  with  those  of  t '•» iir 
peers  both  in  terms  of  their  own  services  and  services  which 
they  generate  In  addition  the  new  year  has  seen  thp  introdi  ic 
tion  of  the  new  Ontario  Diagnostic  Coding  System  for  ambula¬ 
tory  care  which,  combining  the  best  features  of  the  Interna¬ 
tional  Classification  of  Diseases  and  subclassifications  tie- 
signed  specifical  y  for  ambulatory  care,  will  allow  a  bettor 
understanding  of  die  distribution  of  disease  processes  md  the 
patterns  of  health  care  delivery  distributed  throughout  the 
province  geographically  It  is  hoped  and  expected  that  this 
additional  information,  which  will  be  voluntarily  prouded  by 
the  profession  in  (tie  best  interest  of  their  patients,  will  allow 
for  a  more  reasoned  and  equitable  distribution  of  needed 
health  care  services  based  on  demonstrated  patient  need  m  a 
time  of  fiscal  constraint  Profiles,  may  be  developed  utilizing 
diagnostic  data  provided  hy  the  physician  which  will  rhnw  • 
on  a  regional  basis;,  the  incidence  of.  as  an  example  respiratory 
disease  in  a  particular  area,  is  considerably  in  excess  o*  the 
provincial  norm  This  may  well  identify  the  need  for  respiratoiy 
diagnostic  and  therapeutic  equipment  and  personnel  as 
sociated  with  the  local  health  care  facilities  which  would 
otherwise  go  unrecognized  or  unfilled  It  is  hoped  with  the 
co-operation  of  the  profession,  that  such  information  will  allow 
an  improved  standard  of  health  care  delivery  and  monitoring  of 
the  effectiveness  of  the  health  care  system 
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INTERIM  REPORT,  February,  1978 


I - - 

I  he  College  ot  f-'hy^icians 

a  i  )d  E  mgeons  of  Ontano 

REGISTRATION 
|  STATISTICS 

at  December  31,  1977 

NUMi3E  R  OF  MEMBERS 
ON  THE  GENERAL  REGISTER 

Decemtier  31,  19/1  . 12,558 

December  31,  19/2 .  13,340 

December  31,  19/3 . 13,932 

December  31,  19/4 . 14.4/2 

December  31,  19/5  . 14.951 

Deceml/er  31  19/8 . 15,461 

December  31,  19// . 15.961 


(excerpts) 


new  registration 

BY  COUNTRY  OF  GRADUATION 


( rther  Countries  — 

19/6 

1977 

Argentina 

1 

1 

7 

10 

’ '  j 

1 

1 

Elrazil 

1 

Bulgaria 

1 

1 

Burma 

1 

Ceylon 

2 

1 

1 

2 

i 

China 

1 

Czechoslovakia 

9 

5 

Denmark 

1 

E  ast  Africa 

1 

f  qypt 

6 

11 

E  ranee 

2 

1 

Germany 

1 

3 

Greece 

3 

2 

r  laili 

2 

Hong  Kong 

9 

6 

» lungary 

2 

4 

inOia 

32 

23 

Iraq 

1 

1 

Italy 

1 

Keriya 

1 

i 

Malaysia 

1 

Mexico 

4 

2 

Netherlands 

1 

New  Zealand 

6 

2 

Nigeria 

1 

2 

Pakistan 

7 

4 

Peru 

1 

Philippines 

3 

5 

Poland 

5 

4 

Portugal 

2 

Romania 

2 

7 

Russia 

1 

1 

Singapore 

1 

South  Africa 

18 

14 

Spam 

3 

1 

Switzerland 

2 

T  aiwan 

6 

6 

T  urkey 

2 

Uganda 

8 

4 

Ukraine 

1 

United  Kingdom 

126 

117 

United  States 

25 

12 

Venezuela 

1 

Vietnam 

2 

West  Indies 

4 

9 

Yugoslavia 

8 

1 

Sub  total 
r  anarta  — 

321 

272 

( >r itarm 

438 

405 

( ittier  Provinces 

114 

167 

Subtotal 

552 

572 

^== 

TOTA. 

873 

844 

125 


Table  i  REGISTRATION  IN  ONTARIO  1 971  -1 977 


Graduate  .  from  Graduates  from  Graduates  from  Graduates  from 
Canad<an  U  K  Australia  Universities  m  Other 

Year _ Umvers ties _  NZ  SA  USA  Universities  'Torei 


1971  .  500  203  20  229  952 

1972  .  523  227  20  254  1024 

1973  .  529  177  22  167  895 

1974  .  513  192  15  154  874 

1975  .  513  193  •  14  116  836 

1976  .  552  157  25  139  873 

1977  .  572  143  12  117  844 


Table  IV_ GAIN  OR  LOSS 

New  Re  Net  gam 

Year  Registrations  Registrations  Erasures  (loss) 

1971  .  952  79  301  730 

1972  .  1024  70  312  782 

1973  .  895  65  368  592 

1974  .  874  76  <10  540 

1975  .  836  58  <  15  479 

1976  .  873  73  <36  510 

1977  .  844  61  <05  500 
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Report  of  the  Complaints  Committee,  p.  5 


In  a  ten-month  period,  from  January  1 , 1 977  to  October  31 , 
to//,  there  has  been  a  slight  decrease  in  the  number  of 
complaints  received  at  the  College  compared  to  the  same 
period  in  19/6  There  has,  however,  been  an  increase  in  the 
number  ol  cas* rs  considered  by  the  Complaints  Committee. 

Cert.mn  complaints  are  being  received  so  frequently  that 
they  have  become  a  cause  for  concern.  These  have  been 
grouped  under  the  appropriate  subsection  of  Ontario  Regu¬ 
lation  5  7  7  /  75  of  the  Health  Disciplines  Act,  1 974. 

Section  26(8):  "charging  a  fee  that  is  excessive  in  relation 

to  the  services  performed 

Cnmnlaintc  r^i^tpq  ’o  alleged  breaches  of  this  subsection 
are  frequently  concerned  with  fees  charged  by  physicians 
for  medico-legal  reports  and  reports  to  insurance  compa¬ 
nies  In  the  1 977  Schedule  of  Fees  of  the  Ontario  Medical 
Association,  fees  for  all  reports,  with  the  sole  exception  of  a 
Cprtif;r?tp  pf  mortal  illness,  are  listed  as  I.C.  (Independent 
Consideration).  It  is  therefore  at  the  discretion  of  the  individ¬ 
ual  physician  to  arrive  at  what  he  considers  to  be  a  fair  fee 
for  performing  this  particular  service,  taking  into  considera¬ 
tion  the  time  and  effort  expended  in  preparing  the  required 
report  It  should  be  pointed  out  that  not  infrequently  the 
account  for  this  service  is  passed  directly  to  the  patient,  who 
may  be  m  no  position  (in  cases  involving  claims  for  damages 
fr ■r  personal  injuries)  to  pay  the  account  until  civil  litigation 
has  been  completed  which  may  take  several  years. 

It  is  the  usual  practice  of  the  College,  in  such  cases,  to 
refer  the  complainant  to  the  Mediation  Committee  of  the 
Ontario  Medical  Association  where  the  appropriateness  of 
the  doctor's  fee  can  be  adjudicated  by  his  peers. 

Section  26(21 ):  1  'giving  information  concerning  a  patient 's 
condition  or  any  professional  services  performed  for  a 
patient  to  any  person  other  than  the  patient  without  the 
consent  of  the  patient  unless  required  to  do  so  by  law" 

During  the  past  year  the  College  has  investigated  several 
cases  in  which  it  has  been  alleged  that  this  regulation  has 
been  breached,  one  of  which  was  referred  to  the  Discipline 
Committee.  However,  many  of  these  complaints,  dismissed 
by  the  Complaints  Committee,  have  been  referred  to  the 
Health  Disciplines  Board.  Initially  the  Board  considered  that 
this  regulation  should  be  interpreted  literally,  and  in  fact,  this 
opinion  was  s  upported  by  the  Board’s  legal  counsel  who 
attended  several  reviews  when  these  cases  were  dis¬ 
cussed.  However,  in  recent  cases  the  Board  has  agreed  that 
in  certain  instances,  a  strict  interpretation  of  this  subsection 
would  be  inappropriate  as  it  would  prevent  a  physician  from 
fulfilling  an  overriding  responsibility;  such  as  communicat¬ 
ing  with  a  patient’s  family,  or  providing  necessary  informa¬ 
tion  for  the  welfare  of  children  —  and  indeed  of  adults  — 


where  the  patient  has  expressed  the  intention  of  inflicting 
bodiy  harm. 

The  College’s  interpretation  of  the  intent  of  this  <nhcor. 
tion  may  be  found  elsewhere  in  this  report 

Section  26(26):  tailing  to  provide  within  a  reasonable  time 
and  without  cause  any  report  or  certificate  requested  by  a 
patient  or  his  authorized  agent  m  respect  of  an  examination 
or  treatment  pet  formed  by  the  member '  ’ 

The  College  has  received  a  large  number  of  complr4nts 
alleging  a  violation  of  this  subsection.  These  relate  to  the 
failure  of  physicians  to  provide  necessary  medical  informa¬ 
tion  to  another  physician  ai  me  request  of  a  patient;  failure  to 
respond  to  a  request  for  a  medico-legal  report;  and  the 
failure  to  provide  the  Workmen's  Compensation  Board  with 
a  report. 

The  alleged  failure  of  communication  on  the  part  ot 
physicians  continues  to  be  the  basic  reason  tor  many 
complaints.  This  issue  is  frequently  a  cause  of  concern  at 
Health  Disciplines  Board's  reviews  with  special  reference  to 
the  alleged  failure  of  physicians  to  explain  adequately 
alternate  methods  of  treatment;  the  results  to  be  anticipat¬ 
ed;  the  expected  period  of  disability,  and  the  alleged  failure 
of  physicians  to  communicate  with  patients  and/or  the 
family  during  treatment  especially  in  cases  not  progressing 
favorably. 

Doctor’s  records,  both  in  his  office  and  in  the  hospital  are 
frequently  his  sole  means  of  establishing  the  tact  that  proper 
medical  care  was  rendered.  When  such  records  are  defi¬ 
cient,  it  may  be  very  difficult  for  a  doctor  to  recall  exactly 
what  transpired  during  the  course  of  his  attendance  on  a 
patient  at  a  later  date.  It  should  also  be  pointed  out  that  there 
is  a  description  in  the  regulations  of  the  Health  Disciplines 
Act  detailing  exactly  the  information  that  must  be  provided 
in  a  patient's  medical  record  This  includes  the  name  and 
address  of  the  patient;  each  date  that  the  member  sees  the 
patient;  a  history  of  the  patient;  particulars  of  each  physical 
examination  of  the  patient  by  the  member;  investigations 
ordered  by  the  member  and  the  results  of  the  investigations; 
each  diagnosis  made  by  the  member  respecting  the  patient; 
and  each  treatment  prescribed  by  the  member  for  the 
patient.  Such  records  are  required  to  be  retained  by  the 
memtter  for  a  period  of  six  years  after  the  date  of  the  last 
entry  in  the  record  or  until  the  member  ceases  to  engage  in 
the  practice  of  medicine,  whichever  first  occurs. 

Activities  of  the  Complaints  Department 
For  the  period  January  1,  1976  to  October  31,  1976,  the 
Complaints  Department  receiv«»d  524  new  pieces  of  corre¬ 
spondence;  219  items  (42%)  were  processed  as  inquiries 
while  305  items  (58%)  were  handled  as  complaints.  For  the 
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s.imo  period  m  1977,  the  Department  received  498  new 
pmces  of  correspondence  with  250  items  (50%)  being 
piocessed  as  inquiries  and  248  items  (50%)  being  handled 
as  complaints 

A  comparison  of  these  figures  indicates  that  while  the 
total  of  new  mail  is  down  by  26  items  (5%)  in  1977,  the 
Department  is  processing  more  (8%)  of  it  as  inquiries. 

The  comparison  of  the  departmental  and  Committee 
resolutions  of  the  total  amount  of  new  mail  (inquiries  and 
complaints)  for  1976  and  1977  remains  about  the  same. 
1  tie  Department  resolved  64%  and  the  Committee  36%  in 
19/6,  while  m  19//  the  Department  resolved  63%  and  the 
(  or  r  ir  i  ii  1 1  ee  r esol ved  3  /  % . 

it  is  of  interest  to  note  that  in  1976,  63%  of  the  new  mail 
was  written  by  the  patient  while  in  37%  it  was  originated  by  a 
third  party.  In  1977,  53%  of  the  new  mail  was  written  by  the 
patient  and  4  7%  was  written  by  someone  acting  on  behalf  of 
the  patient. 

Activities  oftne  Complaints  Committee 
In  the  first  ten  months  of  1977,  the  Committee  met  on  nine 
occasions  and  reviewed  168  cases.  Of  these,  five  cases 
(3%)  were  referred  to  Discipline,  1 1 7  cases  (70%)  were 
c.o.iiisseo,  whiio  42  oases  (24%)  were  dismissed  with  an 
admonishment,  caition,  warning  or  suggestion.  One  case 
( 1  %)  was  referred  to  another  committee  of  the  College,  and 
m  'hree  cases  (2%)  the  decision  was  deferred  pending 
receipt  of  additional  information.  It  is  interesting  to  note  that 
m  1 976,  20  cases  (9%)  of  the  226  cases  considered  by  the 
Complaints  Committee  were  referred  to  Discipline,  while  in 


Report  of  the  Discipline  Committee, 

1.  Ur . was  charged  with  professional  mis¬ 

conduct  in  that  it  was  alleged  he  had  carried  on  an  improper 
dboouaiion  and  engaged  in  sexual  intercourse  with  a 
patient,  improperly  prescribed  various  drugs  for  her  and 
failed  to  assure  that  she  sought  and  received  competent 
psychiatric  assistance. 

Dr .  attended  the  Discipline  Committee 

i  ie<ai  ii  iy  with  nis  Counsel . 

After  evidence  and  argument  the  Discipline  Committee 
found  that  Dr . had  developed  a  social  rela¬ 
tionship  with  a  Mrs . and  had  hired  her  as  an 

employee  at  his  clinic  Their  relationship  eventually  led  to  an 
affair,  and  sexual  intercourse  occurred.  Thereafter,  Dr. 

.  arranged  for  some  pregnancy  tests  to  be 

done  for  Mrs . and  prescribed  certain  drugs 

tor  her 

The  Discipline  Committee  found  that  Dr . 

was  net  guilty  of  professional  misconduct.  It  was  the  opinion 
of  the  majority  of  the  Committee  that  the  phrase  “sexual 
impropriety  with  a  patient"  found  in  Section  26(28)  of 
Regulation  577  was  intended  to  prevent  medical  doctors 
from  using  their  privileged  position  to  take  sexual  advantage 


1 977  only  five  cases  (3%)  were  so  referred. 

In  1976,  76  cases  (38%)  dismissed  by  the  Complaints 
Committee  were  referred  to  the  Health  Discipline  Board, 
while  in  1977,  57  cases  (36%)  that  had  been  dismissed  by 
the  Complaints  Committee  were  referred  to  this  Board 

Activities  of  the  Health  Disciplines  Board 
In  1976,  of  the  76  cases  considered  by  the  Health  Disci¬ 
plines  Board,  the  decision  of  the  Complaints  Committee 
was  confirmed  in  61  cases  (80%),  12  cases  (16%)  were 
referred  bac  k  to  the  Complaints  Committee  for  reconsider. i  • 
tio  l,  and  at  year  end  in  three  cases  (4%)  a  decision  had  not 
been  received  by  the  College 

in  the  firs  ten  months  of  19/7,  of  the  57  cases  reviewed 
by  the  Health  Disciplines  Board,  in  26  cases  (46%)  the 
decision  of  the  Complaints  Committee  was  confirmed,  in 
two  cases  (3%)  the  case  was  referred  back  to  the  Com¬ 
plaints  Committee,  and  in  29  cases  (51%)  the  Board's 
decision  had  not  been  received  at  the  College. 

The  foregoing  statistics  indicate  that  while  the  number  of 
complaints  and  inquires  directed  to  the  College  has  not 
aiiered  app-eciably  in  the  past  year,  the  number  of  cases 
referred  to  Discipline  by  the  Complaints  Committee  and  the 
number  of  cases  referred  back  to  the  College  by  the  Health 
Disciplines  Board  have  both  decreased  significantly.  Tnic 
may  be  attributed  to  the  more  thorough  investigation  being 
carried  out  by  the  College  in  dealing  with  complaints  and 
inquiries,  together  with  more  detailed  reasons  being  written 
by  members  of  the  Complaints  Committee  to  substantiate 
their  decision. 


p.  7 

of  their  patients  This  section  was  not  designed  primarily  to 
prevent  a  medical  doctor  from  treating  a  person  with  whom 
tie  has  an  existing  sexual  relationship.  In  this  case  it  was 
clear  that  the  sexual  relationship  was  initiated  as  a  result  of 
an  employment  and  social  relationship  and  not  as  a  result  of 
any  doctor /patient  relationship  which,  at  the  initial  stage, 
did  not  exist. 

The  charge  of  professional  misconduct  against  Dr. 
. was  therefore  dismissed. 

2.  Dr .  was  charged  with  eight  counts  of 

professional  m  sconduct,  seven  of  which  involved  a  dilation 
and  evacuation  procedure  on  a  single  patient,  and  the 
eighth  charge  concerned  inadequate  surgical  assistance  in 
the  performance  of  a  mastectomy. 

Alter  evidence  and  argument  the  Discipline  Committee 
found  that  the  lacts  with  respect  to  six  of  the  eight  charges 
against  Dr . had  been  made  out.  The  Commit¬ 

tee  went  on  to  find  that  only  two  of  the  charges  made  out 
constituted  professional  misconduct.  Therefore,  Dr. 

. v/as  convicted  of  professional  misconduct  in 

failing  to  maintain  the  standard  of  practice  of  the  profession 
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by  failing  to  immediately  seek  consultation  when  it  ap¬ 
peared  that  his  attempt  to  perform  a  dilation  and  evacuation 
procedure  was  not  progressing  as  planned.  In  addition,  the 
Committee  found  that,  by  failing  to  remain  with  the  patient  in 
the  operating  room  when  it  became  apparent  that  the  initial 

attempts  at  suction  were  futile,  Dr . conducted 

himself  m  a  manner  that  would  reasonably  be  regarded  by 
member  s  of  the  Profession  as  disgraceful  and  unprofes¬ 
sional  The  other  charges  against  Dr . were 

dismissed. 

This  matter  came  on  lor  hearing  and  decision  with  ;e- 
spect  to  a  penni'v  nr*  August  9,  1977  at  which  ..me  'he 
Committee,  after  deliberation,  assessed  the  following  pe¬ 


nalty: 

(1 )  Or . be  reprimanded  and  the  reprimand 

be  recorded  on  the  Register; 

(2)  the  name  of  Dr  . not  be  published. 

(3)  Or . ’s  surgical  privileges  in  the  operat¬ 


ing  room  will  be  withdrawn  and  a  condition  attach  ad 
to  his  licence  to  that  effect.  He  will  be  entitled  to 
re-apply  in  two  years  if  there  is  ample  evidence  to 
satisfy  the  College  that  he  has  had  sufficient  retraining 
in  surgery. 

3.  Dr.  Omelian  Eor is  Yjrey  was  charged  with  professiu  .ai 
misconduct  arising  out  of  the  use  of  and  the  reliance  placed 
upon  x-ray  films  that  were  of  lift  e  or  no  value  for  dtagne  c  tc 
purposes,  making  interpretations  of  x-ray  films  that  coi  Id 
not  properly  be  supported  by  the  films,  failing  to  prope  ly 
examine  or  treat  five  patients,  and  improper  use  of  iv/o 
separate  drugs. 

The  Discipline  Committee  found  that  the  charge  of  relying 
on  x-ray  films  of  I  ttle  or  no  value  for  diagnostic  puipovis 
was  made  out,  as  were  the  charges  of  failing  to  projxirly 
examine  or  treat  tour  of  the  five  patients.  The  charge  with 
respect  to  the  fifth  patient  was  withdrawn,  and  the  Commit¬ 
tee  concluded  that  the  facts  in  support  of  the  other  charges 
were  not  established. 

After  careful  consideration  the  Discipline  Committee 
concluded  that  Dr  Yarey  failed  to  maintain  the  standard  of 
practice  of  the  Profession  and  in  addition  exhibited  conduct 
that,  having  regard  to  all  the  circumstances,  would  reasona¬ 
bly  be  regarded  by  members  of  the  Profession  as  unprofes¬ 
sional.  It  follows  that  Dr.  0.  B:  Yarey  was  found  guilty  of 
professional  misconduct  as  alleged  in  the  five  charges 
brought  against  him. 

After  careful  consideration  the  Discipline  Committee 
impos*Kj  the  following  penalty: 

The  decision  as  to  penalty  will  be  postponed  for  a  period 
of  six  months,  or  for  such  further  period  as  the  Committee 
mayd€>emfit,  under  the  following  conditions: 

(1)  Dr.  Yarey  is  prohibited  from  treating  patients  with 
diapulse,  ultra  violet  light,  and  from  the  taking  or 
interpreting  of  x-rays,  but  shall  refer  patients  requiring 
such  measures  to  an  approved  facility; 

(2)  Dr.  Yarey  shows  satisfactory  proof  that  he  has  up- 
g  raded  his  skills  and  knowledge  as  a  family  practition- 
er; 


(3)  that  Dr.  Yarey  report  in  writing  to  the  Registrar  those 
steps  he  is  taking  to  carry  out  the  above  measures 
within  six  months. 

4.  Dr .  was  initially  charged  with  twenty 

counts  of  professional  misconduct.  Counsel  for  the  College 

ormally  withdrew  four  of  the  counts  during  the  course  of 
our  days  of  hearings,  and  in  argument  Counsel  for  the 
College  conceded  that  the  facts  were  not  made  out  to 
support  two  other  counts. 

Of  the  fourteen  remaining  counts  one  dealt  with  the 
legibility  of  patients’  charts  and  the  remaining  thirteen  dealt 
with  the  kind  of  treatment  or  drugs  prescribed  or  adminis¬ 
tered  to  various  patients,  or  the  lack  of  treatment  rendered 
:o  various  patients 

The  Discipline  Committee  determined  that  the  facts  set 
out  m  eight  of  these  counts  were  proved.  The  Committee 
look  the  view  that,  although  there  was  little  doubt  that  Dr. 

.  's  piactice  exhibited  certain  deficiencies  in 

therapeutics  and  that  he  had  been  guilty  of  errors  in  judg¬ 
ment,  his  level  of  practice  was  not  below  the  standard  of 
iteoicme  practise*.!  in  Ontario.  The  Committee  concluded 

:hat,  although  certain  areas  of  Dr . ’s  practice 

were  less  than  ideal,  there  was  a  real  risk,  in  cases  of  this 
'ype,  in  viewing  the  matter  entirely  or  even  primarily  from  the 
vantage  point  of  hindsight. 

The  Discipline  Committee  therefore  found  that  Dr. 

. was  not  guilty  of  professional  misconduct  and 

dismissed  the  charges  against  him. 

5.  Dr . was  charged  with  professional  mis¬ 

conduct  in  that  in  the  years  1974  and  1975  he  referred  a 
number  of  patients  to  S.  &  M.  Laboratories  Limited  in  return 
for  which  he  accepted  the  benefit  of  a  leased  automobile 
paid  for  by  &  M  Laboratories  Limited. 

After  evidence  and  argument  the  Discipline  Committee 

found  that  the  case  against  Dr . had  not  been 

made  out  and  the  charge  against  him  was  dismissed. 

5.  D:  CL  ,.~7  Wong  was  charged  with  professional  mis¬ 
conduct  in  that  he  was  convicted  of  unlawfully  trafficking  in 
a  narcotic,  lo  wit,  Pethidine  (ethyl  1  -Methyl-4-phenylpiperi- 
dme-4-carboxylate)  contrary  to  Section  4(1 )  of  the  Narcotic 
Cuiiiroi  Aut 

At  the  commencement  of  the  hearing  Dr.  Wong  pleaded 
guilty  to  the  charge,  and  after  hearing  evidence  and  submis¬ 
sions  with  respect  to  penalty,  the  Discipline  Committee 
found  Dr.  Wong  guilty  of  professional  misconduct  and 
revoked  his  licence  to  practise  medicine  in  Ontario. 

7.  Dr . was  charged  with  professional  mis¬ 

conduct  in  lhat.  without  the  consent  of  his  patient,  he  wrote 
a  letter  to  the  solicitor  of  his  patient’s  former  husband,  which 
io*tor  root r),n*c*  information  about  the  condition  of  his 
patient  and  professional  services  rendered  to  her. 

Dr .  attended  the  Discipline  Committee 

hearing  with  Counsel  and  pleaded  not  guilty,  although  he 
admitted  writing  the  letter,  that  the  letter  contained  certain 
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■nformaton  with  respect  to  his  patient's  condition,  that  he 
d,d  not  have  his  patient's  permission  to  disclose  this  in  or- 
mat.on,  and  that  the  information  came  to  him  as  a  result  of 

his  professional  relationship  with  his  patient. 

After  careful  consideration  the  Discipline  Committee 

found  Dr  . guilty  o<  professional  misconduct 

as  charged  pursuant  to  Section  26(21)  of  the  Regulations 
passed  under  The  Health  Disciplines  Act. 

In  light  of  all  the  circumstances  including  the  general 
nature  of  tine  information  disclosed  and  the  facts  that  all  this 
information  was  already  known  to  the  previous  husband  of 

the  patient  and  considering  Dr . 's  concern  for 

the  welfare  of  a  young  child,  the  Discipline  Committee 
suspended  the  imposition  of  a  penalty  for  a  period  of  six 
months  no  other  terms  being  imposed.  The  Committee  also 

erected  that  Dr.  . . >  name  not  appear  in  the 

published  'eport  of  the  College 


8.  Dr .  was  charged  with  two  charges  of 

professional  misconduct  in  that,  between  1973  and  1975, 

v.hile  engaged  as  Chief  Pathologist  at . Genei  - 

al  Hospita  ,  Toronto,  he  continued  to  use  laboratory  facili¬ 
ties,  staff  and  materials  at  the  hospital  to  process  his  own 
private  cytology  after  his  right  to  do  so  had  been  terminated 
by  the  hospital  and  that  he  attempted  to  mislead  the  hospita; 
into  believing  that  he  had  stopped  coing  and  had  not  done 
such  work  in  the  hospital,  all  of  which  was  alleged  to  be 
misconduct  in  a  professional  respec :. 

At  the  hearing  Dr .  appearing  with  Coun¬ 

sel,  pleaded  guilty  to  the  charges  arid  was  reprimanded  Dy 
the  Discipline  Committee.  In  addition,  the  Committee  or¬ 
dered  that  Dr . ’s  name  not  be  published  in  the 

report  of  the  College 
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The  responsibility  and  activity  of  the  College  of  Physicians 
and  Surgeons  is  defined  under  the  terms  of  The  Health 
Disciplines  Act  and  its  Regulations  It  might  seem  premature 
to  be  undertaking  fudher  planning  subsequent  to  an  Act  so 
recently  proclaimed  However,  recent  experience  must  tell 
us  that  our  profession  now  so  intimately  associated  with 
social  legislation  in  health  matters  is  in  the  midst  of  a  scene 
w'l'fh  ic  ci  <biart  to  rapid  change  Such  changes  involve  not 
only  those  which  are  taking  place  in  clinical  medicine  but 
those  taking  place  in  the  organization  and  provision  of 
health  services  and  in  the  expectations  of  the  public  in  the 
provision  of  those  services . 

Tbo  Health  D’sciplines  Act  states  clearly  the  objects  of  the 
College  of  Physicians  and  Surgeons  in  Section  46(2)  as 
being: 

1 )  to  regulate  the  practice  of  medicine  and  govern  its 
members; 

2)  to  establish,  maintain  and  develop  standards  of 
knowledge  and  skill; 

3)  to  establish  maintain  and  develop  standards  of  quali¬ 
fications  and  practice; 

4)  to  establish,  maintain  and  develop  standards  of 

professional  ethics; 

5)  to  administer  Part  III  of  the  Act  relative  to  the  Practice 
of  Medicine; 

6)  such  other  objects  relating  to  human  health  care  as 
the  Council  of  the  College  of  Physicians  and  Sur¬ 
geons  considers  desirable. 

However,  Subsection  (2)  of  Section  46  clearly  enunciates 
that  these  objects  are  established  “in  order  that  the  public 
interest  may  be  served  and  protected" . 

A.  A  Klass  in  1965  discussed  a  clear  distinction  in 
professional  organizations  between  what  he  termed  “As¬ 
sociations'’  and  “Societies’’.  The  Association  was  a  profes¬ 
sional  organization  of  a  benevolent  type  made  up  of  profes¬ 
sionals  with  a  common  and  mutually  beneficial  purpose 


which  worked  primarily  for  the  benefit  of  its  members.  The 
Ontario  Medical  Association  is  an  example  of  such  an 
organization  which  plays  an  important  and  vital  role  for  the 
profession  when  public  policy  is  being  determined.  Since 
pragmatically  such  policies  are  a  product  of  many  inputs 
from  what  might  be  termed  self-interest  groups. 

The  “Society"  on  the  other  hand  was  a  professional 
organization  in  the  profession  whose  primary  function  was 
not  the  protection  of  its  members,  but  the  maintenance  of  a 
code  of  stancards  for  the  protection  of  the  citizens  of  the 
stiitu.  The  College  of  Physicians  and  Surgeons  fits  such  a 
role  and  it  is  defined  under  the  Provincial  Statute.  The 
Statute  goes  lurther  in  that  it  defines  a  mechanism  of 
accountability  required  of  such  a  professional  organization 
f  >i  jeh  a  safeguard  was  influenced  by  the  McRuer  Report  and 
•»»d  lo  the  appointment  of  lay  individuals  to  the  Council  as 
well  as  an  establishment  of  an  appeal  or  review  mechan  srn 
for  some  of  the  actions  of  the  College  by  means  of  he 
Heali  h  Disciplines  Board 

The  distinction  between  these  two  concepts  of  prolns- 
sional  groups  is  simply  not  understood  by  the  majority  o’  the 
public  and  unfortunately  little  more  appreciated  by  our  i.,wn 
members.  The  dear  demonstration  that  this  College  ser  /es 
the  public  interest  :e  esc  :  dial  rl  we  are  to  remain  uc\J<L. ; 
the  eyes  of  the  public.  Without  adequate  communication, 
the  public  interest  although  being  well  served  may  not  have 
the  appearance  of  being  well  served.  It  is  important  that  this 
appearance  be  made  and  to  do  so  will  require  openness  in 
our  dealings  and  free  communication  with  both  the  pubuc 
and  the  profession.  Our  relationships  with  the  profession 
are  also  in  need  of  improveme  nt  We  must  make  sure  tnat 
the  profession  really  understands,  appreciates  and  sup¬ 
ports  our  role  which  is  one  of  internal  government  t  nd 
self-regulation.  We  must  be  positive  in  communicating  our 
position  in  all  matters.  We  must  be  just  as  visible  and  just  is 
strong  in  defending  good  practice  as  we  are  in  condemning 
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poor  practice.  In  short,  with  both  the  public  and  the  prctes- 
sion,  we  must  have  a  persistently  and  consistently  higher 

profile. 

Dr.  Bette  Stephenson  discussed  the  Self-Governing 
Professions  in  an  address  to  the  Ontario  Association  of 
Architects  in  February  of  this  year  She  was  emphasizing 
the  need  of  the  profession  to  become  more  communicative 
when  she  said  “The  profession  like  any  institution  can  drift 
away  from  those  it  is  designed  to  serve  into  isolation  Wt  en 
that  happens,  the  public  sees  the  professional  not  as  an  ally 
but  as  an  adversary.” 

“Speak  out.  To  the  public  you  say  everything  when  you 
say  nothing.  There  is  eloquence  in  your  silence. " 

The  standards  of  our  profess  ion  are  nol  static,  they  must 
change  not  only  as  clinical  medicine  changes  but  also  as 
the  p  jblic  we  serve  comes  to  sense  or  expect  the  need  for 
such  change.  Our  basic  responsibility  is  the  protection  of 
the  public  interest  with  respect  to  the  practice  of  medicine. 
Our  mechanism  in  providing  such  protection  is  the  setting  of 
and  maintaining  standards  for  the  practice  of  the  profes¬ 
sion.  Despite  the  wide  ranging  discussions  of  our  Commit¬ 
tee,  v/e  found  ourselves  returning  to  this  basic  function  as 
the  core  of  our  self-governing  role.  It  is  the  heart  of  our 
profe  ssionalism. 

The  security  of  the  College  as  a  repository  and  guardian 
of  professional  standards  depends  on  the  confidence  of 
both  ihe  public  and  the  profession.  This  role  will  pass  from 
us  if  we  lose  our  credibility  with  the  public  or  if  the  profession 
simply  doesn’t  care.  It  is  clear  to  the  Committee  mat  our 
College  must  be  more  positive  in  its  role  and  more  visible  to 
both  the  public  and  the  profession.  This  important  stance  is 
common  to  many  of  the  specific  recommendations  con 
tamed  in  this  Report. 

A  COMMUNICATION 

Recommendation  1  That  the  College  develop  a  com¬ 
munication  system  with  the  aim  of  providing  a  monthly 
mWies  and  policies  of  the  College. 

The  principal  method  of  communication  with  the  profes¬ 
sion  is  our  Annual  and  Interim  Reports  This,  in  practical 
errns,  is  also  a  prime  method  of  public  communication 

not  confidential  documents  nor  is  it 
jppropnate  that  they  should  be.  By  virtue  of  long  intervals 
Detween  such  reports,  matters  Of  complaints  and  discipline 
assume  a  major  component  of  the  report,  and  issues  on 
occasion  have  lost  their  timeliness.  It  was  the  feeling  of  the 
Committee  that  frequent,  short,  regular  reports  of  College 
activity  are  required  which  will  allow  timely  release  of 
information,  reflect  the  openness  of  our  dealings  to  the 
pi  -'luo.ji  i  and  t!  :e  public,  and  fulfill  an  educational  function 
to  both  by  regular  exposure  of  our  activities.  The  Committee 
s  i  iut  r ecommendmg  discontinuance  of  the  current  publica¬ 
tions  but  feels  that  under  such  a  system,  the  major  publica¬ 
tion  could  contain  a  fuller  discussion  of  the  substantive 
issues  which  we  deal  with  In  making  this  recommendation, 
the  Committee  is  aware  that  substantial  resources  will  be 
required  and  that  a  significant  and  identifiable  portion  of  the 
College  budget  will  have  to  be  designated.  However,  it  is  our 


opinion  that  the  College  cannot  maintain  a  low  profile  and  at 
tfie  same  time  expect  to  be  seen  to  be  protecting  the  public 
interest.  Full  and  open  disclosure  of  the  workings  of  the 
College  in  a  positive  manner  will  be  necessary,  and  good 
communication  is  required  to  improve  the  appreciation  of 
our  role  by  both  the  public  and  the  profession. 

Recommendation  2:  That  the  College  adopt  as  a  matter  of 
policy  the  requirement  that  the  affairs  and  functions  of  the 
College  be  conducted  with  complete  openness  to  the  end 
that  the  public  interest  appears  to  be  served  as  well  as 
actually  being  ser  /ed,  and  that  without  limiting  the  general¬ 
ity  of  the  foregoing,  the  College  adopt  the  policy  of  publish¬ 
ing  all  the  names  cl  practitioners  found  guilty  of  professional 
misconduct 

A  recent  decision  of  a  discipline  panel  not  to  publish  tne 
name  of  a  member  found  guilty  of  professional  misconduct 
attracted  coi  .side-able  public  interest  and  the  College  was 
placed  m  a  very  unfavourable  light  by  the  press  and  other 
interested  parties  by  its  refusal  to  give  out  this  information. 
Such  a  stance  cannot  be  seen  to  be  in  the  public  interest, 
and  threatens  to  discredit  the  purpose  and  therefore  the 
existence  of  a  sell-governing  body.  Secretiveness  and  lack 
o  candor  n  a  body  set  up  to  protect  the  public  interest  is 
simply  not  a  tenable  policy  in  today's  society.  At  the  same 
time,  confidentiality  as  contemplated  in  Section  65  should 
and  can  be  maintained. 

Recommehdat.on  3:  That  the  functions  of  the  College  be 
b' ought  to  the  attention  of  ail  members  of  the  profession  in  a 
positive  m, inner  bv  means  of  College  publications,  and  that 
a  method  of  positive  description  of  College  functions  to  all 
medical  students  dunng  their  undergraduate  studies  be 
determined. 

fhS  College  ol  Physicians  anu  Surgeons  no  longer  Cui  i- 
trols  curricula  in  medical  schools.  Although  each  school 
has  a  component  of  instruction  in  this  area,  it  is  felt  to  be 
variable  in  time  and  content  We  do,  however,  have  strong 
ties  by  means  of  our  university  representatives  and  there  is  a 
mechanism  whereby  the  College  can  have  an  education^ 
input  to  the  senior  students. 

College  publications  should  demonstrate  the  initiatives  of 
the  College  and  members  of  the  profession  in  serving  the 
public  interest.  Credit  s  hould  be  given  and  taken  where  due. 

Recommendation  4  was  reproduced  above 
at  p.  417. 

8  MANPOWER  STUDIES 

Recommendation  5:  That  the  Co  'lege  collect  manpower 
data  of  the  type  presently  being  ccllected,  that  this  data  be 
stored  within  the  College,  that  access  be  at  the  discretion  of 
the  Council  of  the  College,  and  that  individual  confidentiality 
be  maintained. 

i  » 

The  Committee’s  discussion  of  tf  iis  issue  was  undertaken 
with  the  knowledge  that  Council  ha  >  already  had  considera¬ 
ble  debate  on  this  issue  It  is  out  feeling  that  such  data 
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Luii-jUt-.?  „  ai  iu  available  to  the  College  may  be  very  important 
m  the  protection  of  the  public  interest",  and  that  a  clear 
statement  of  policy  with  regard  to  our  role  in  medical 
manpower  was  needed  There  was  agreement  that  the 
College  had  a  responsibility  to  collect  information  consid¬ 
ered  essential  to  determine  the  current  and  future  levels  and 
deployment  of  medical  manpower  in  Ontario. 

The  government  can  gather  information  from  other 
sources,  but  it  is  generally  conceded  that  this  would  be  less 
reliable,  and  less  current  than  the  method  proposed  by  the 
Colter  je 

it  iu  not  inconceivable  that  proposals  for  the  delivery  of 
service  and  the  deployment  of  physicians  will  be  forthcom¬ 
ing  T  his  College  should  be  in  a  position  to  make  a  judgment 
about  such  proposals.  Furthermore,  this  College  may  be 
required  to  speak  out  on  such  proposals  if  they  contravene 
the  public  interest  in  the  provision  of  professional  medical 
services  If  the  College  should  have  to  take  such  a  position 
in  the  future,  their  position  would  be  a  strong  one  only  if  their 
data  base  was  accurate,  and  only  if  our  position  could 
clearly  t-e  defined  in  the  interest  of  the  public  and  not  the 
profession  To  return  to  our  original  theme,  of  paramount 
importance  is  our  credibility  and  public  confidence. 

o  nf  W PROCEDURES  OR  THERAPIES 

HfLommendation  6.  That  a  small  three  member  committee 
be  established  tc  consider  problems  raised  relative  to  new 
modalities  of  practice  and  new  therapeutic  agents.  This 
committee  would  be  free  to  enlist  the  expertise  of  authorities 
m  the  field  and  using  this  information  advise  the  Executive 
Committee  as  to  the  position  the  College  should  take. 

The  Committee  fell  strongly  that  the  College  should 
identify  its  position  with  regard  to  new  modalities  of  treat¬ 
ment  and  therapeutic  agents.  As  an  example,  as  the  body 
vested  to  preserve  the  public  interest  in  medical  practice, 
we  have  not  taken  a  position  on  the  use  of  Laetrile.  It  is 
recognized  in  some  instances  that  the  timeliness  of  such 
statements  would  be  of  particular  importance  and  it  would 
be  important  for  the  College  to  respond  quickly  and  au¬ 
thoritatively  to  situations  as  they  arise 

ii  .e  uiiifci  nano,  there  is  no  reason  that  such  state¬ 
ments  could  not  be  anticipatory  in  nature.  They  would  be 
directed  to  the  profess  on  as  a  regular  educational  release 
via  a  monthly  College  publication.  They  would  also  be 
useful  to  the  public  as  constituting  a  statement  from  the 
uuu/ 1  eapoitoibie  lor  their  protection. 

At  the  present  time,  this  is  done  on  an  ad  hoc  basis  by 
College  officers  having  obtained  appropriate  advice,  and 
also  by  the  Medical  Review  Committee  in  making  judgments 
on  the  medical  necessity  of  services  when  a  case  has  been 
presented  to  them  by  OHIP  (e.g.HCG).  It  has  also  occurred 
m  a  more  organized  fashion  by  the  Executive  and  Council 
(Acupuncture).  It  was  our  feeling  that  an  on-going  review, 
with  wide  circulation  of  individual  items  would  be  helpful  to 
the  profession  and  would  produce  a  broader  "College 


opinion"  than  through  the  Medic  al  Review  Committee  or  id 
hoc  mechanism,  and  also  we  feel  demonstrate  to  the  public 
that  we  do  act  in  a  positive  fashion  to  their  safeguard  and 
benefit. 

This  position  should  not  be  construed  as  preventing 
practitioners  from  applying  new  modalities  of  therapy  as 
long  as  they  pose  no  significant  hazard  to  an  informed 
patient.  Nevertheless,  surely  the  College  should  not  shuck 
from  making  a  judgment  pro  or  con  about  the  efficacy  of 
such  therapy  based  on  the  opinion  of  experts. 

The  make-'  ip  ot  »he  committee  shou'd  tv3  chosen  to  r-'-'o 
real  expertise  to  bear.  We  would  suggest  one  member 
should  be  a  clinical  pharmacoloc;  ist. 

D.  LICENSURE 

Recommendation  7.  That  the  Education  Committee  caret  al¬ 
ly  examine  the  following. 

1  A  straight  internship  is  insufficient  training  fora  General 
licence 

2  Licensure  be  granted  to  physicians  taking  straight  intern¬ 
ships,  but  only  after  certificatioi  by  the  Royal  College  of 
Physicians  and  Sr  irgeons  of  Can,  ida 

3  The  Education  Committee  carry  out  studies  to  determine 
competence  for  a  General  licence  after  one  or  two  ye . us  of 
training 

The  Committee  were  made  aware  of  the  current  activities 
of  the  Education  C  ommittee,  but  were  not  prepared  to  take  a 
firm  position  on  the  preregistration  training  period.  Howev¬ 
er,  they  .feel  certain  issues  required  clarification.  This  re¬ 
commendation  is  supportive  of  the  Education  Committee 
plans  for  studying  a  variety  of  pre  egistration  routes. 

They  did  feel,  however,  tha1  the  ♦>-- 

experience  gained  in  clinical  clerkships  which  were  held  at 
the  time  of  institution  of  that  program  had  not  been  met. 
Consequently,  this  iucommendation  is  designed  to  urge  the 
Education  Committee  to  address  themselves  to  this  issue 

I 

i  ; 

E.  PEER  REVIEW 

Recommendation  8  That  a  proposal  for  a  pilot  study  of  ptnr 
review  programs  be  taken  by  the  College  to  the  districts  for 
discussion.  The  initial  methodology  and  ground  m'^s  tor 
peer  review  should  be  outlined  and  the  non-punitive  educa¬ 
tional  nature  of  the  outcome  be  guaranteed. 

Knowing  that  peer  review  will  be  the  subject  of  a  report  by 
a  separate  committee,  this  topic  was  not  discussed  in  H^oth 
The  proposal  placed  before  Council  in  April  of  1977  was 
supported  in  principle  and  the  discussion  focused  on  ways 
and  means  of  introducing  such  a  program. 

In  the  present  climate,  any  activities  which  could  be 
interpreted  as  additional  controls  would  likely  engender 
resentment.  It  would  therefore  be  necessary  to  present  a 
proposal  for  peer  review  in  a  positive  manner  with  emphasis 
on  the  educational  purpose  and  the  benefits  to  be  grvnedtv 
the  profession  It  was  felt  that  a  pilot  study  would  be  requir'd 
to  ootain  evidence  to  support  a  peer  review  proQmm  ,v  d 
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that  persons  taking  part  in  such  a  study  should  be  protected 
trom  punitive  measures.  The  possibility  of  working  with  the 
L*f  itario  council  ot  continuing  Education  tor  developing  the 
educational  components  of  the  program  should  be  ex¬ 
plored. 

It  will  be  the  responsibility  of  the  College  to  gain  the 
acceptance  and  support  of  the  profession  for  such  a  pro¬ 
gram  lo  this  end,  the  Committee  feels  that  any  such 
i  roposal  should  be  discussed  widely  among  members  to 
. 1 1 low  their  input  A  mechanism  for  a  district-by-district 
oi*,t;ussion  should  be  arranged. 

i  01  l  i  GA  T  ION  OF  MLDICAL  ACTS 

F'ecommendation  9  An  act  declared  by  the  College  to  be  a 
:ic'.  car,  be  done  by  a  non-medical  person  when  the 
College  has  approved  the  training  and  the  assessment  of 
tne  proficiency  of  these  persons  to  perform  the  act. 

The  Committee  reviewed  current  mechanisms  and  cur¬ 
rent  problems  m  delegating  medical  acts.  Historically,  the 
growth  of  paramedical  individuals  has  been  rapid  and 
necessary  It  is  a  situation  which  is  far  from  static  as  the 
technology  of  medicine  advances,  and  as  other  professions 
develop  and  change  or  seek  to  change  their  role. 

It  is  our  view  that  the  College  should  not  be  seen  to  be 
defensive  in  the  use  of  this  mechanism,  since  modern 
practice  already  has  fostered  such  developments.  The 
recommendation  is  designed  to  enunciate  a  policy  whereby 
our  profession  can  safely  sanction  such  delegation.  It  is 
slated  to  assure  the  public  that  such  individuals  have  been 
trained  in  a  program  which  this  College  has  reviewed  and 
approved  and  that  the  demonstration  of  their  proficiency 
has  been  by  a  method  which  this  College  has  reviewed  and 
in  which  it  has  credence.  It  is  meant  to  imply  that  medical 
professional  input  p  ays  a  significant  part  in  the  training  and 
assessment  components  of  such  programs. 

C.  THE  SIZE  OF  COUNCIL  AND  COUNCIL  ASSISTANTS 

Fecommendation  1 0  That  Council  increase  its  size  to  tne 
maximum  allowed  by  The  Health  Disciplines  Act. 

In  considering  the  current  activity  of  Council,  and  in 
particular,  the  acce  erated  activity  expected  with  new  pro¬ 
grams,  the  Committee  felt  that  there  was  a  need  now  to 
make  use  of  the  current  provision  under  the  Act  for  increas¬ 
ing  the  number  of  members  participating  in  the  direct 
activities  of  the  Council.  At  present,  Council  consists  of  5 
university  representatives,  1 2  elected  members  and  4  per¬ 
sons  appointed  by  the  Lieutenant  Governor  in  Council,  for  a 
total  of  21 .  The  maximum  permissible  under  the  present  Act 
is.  5  university  representatives,  16  elected  members  and  6 
persons  appointed  by  the  Lieutenant  Governor  in  Council, 
for  a  total  of  27. 

Tney  did  s.o  after  discussing  a  number  of  mechanisms 
which  might  be  available  to  lighten  the  increasing  load  on 
individual  councillors  short  of  changing  Council's  size. 


However,  the  provision  that  councillors  must  staff  all  statu¬ 
tory  committees  and  the  obvious  desirability  of  havmo  dirprt 
Council  input  into  other  committees  brought  us  finally  to  this 
recommendation.  Certain  committee  appointments  pose 
particularly  heavy  loacs  (Discipline)  and  increased  Council 
manpower  would  allow  construction  of  further  panels. 

There  is  also  an  advantage  of  increasing  the  Council 
presence  in  districts  if  more  councillors  are  available. 

Recommendation  11:  A  system  of  appointing  College  as¬ 
sistants  in  each  district  be  instituted,  taking  into  consider) 
tion  geography,  specialty  and  profession,  and/or  puhh, 
esteem  The  number  suggested  from  each  distnct  is  nut  > 
exceed  four.  Each  appointee  would  be  expected  to  make  a 
time  commitment  to  the  College 

This  recommendation  has  two  purposes.  First,  it  coed 
assemble  a  cadre  of  members  with  a  real  interest  ana 
commitment  to  the  College  who  could  by  their  diversify 
assist  the  Council  in  ad  hoc  committees,  hospital  assess¬ 
ment,  special  assistance  teams,  and  inspections.  By  being 
involved  in  a  continuing  way,  they  would  quickly  become 
knowledgeable  with  the  workings  and  responsibilities  of  the 
College.  Secondly,  they  would  act  as  District  Council  As¬ 
sistants  with  whom  their  Councillor  could  communicate  first 
hand  topical  information  from  the  College  for  further  dis¬ 
semination  in  the  district,  and  the  group  (the  councillor  and 
his  assistant)  would  be  a  more  visible  “presence"  of  the 
College  in  each  district.  Commumcat  on  with  the  profession 
at  a  local  level  would  be  mproved. 

H .  PERIODIC  REVIEW  OF  COLLEGE  COMMITTEES 

Recommendation  12:  That  a  periodic  review  by  Council  of 
Statutory  Committee  functions  on  an  on-going  regular  basis 
tai<e  place 

The  Statutory  Committees  of  Council  reflect  its  major 
activities  arid  responsibilities.  Each  reports  twice  a  year  to 
Council  on  its  proceedings.  Council  therefore  has  an  op- 
pc  rtunity  to  monitor  such  activities  on  a  regular  basis. 

What  we  are  recommending  is  for  instance  that  one 
committee  oer  year  be  reviewed  by  Council,  pdssibly  by  a 
councillor  rot  associated  with  the  committee.  Such  a  review 
would  not  just  look  at  the  day-to-day  operations  of  the 
committee,  but  might  well  comment  on  the  effectiveness  of 
the  commit' ee,  whether  its  purpose  or  its  needs  are  chang¬ 
ing  or  should  change,  whether  its  stance  is  appropriate  to 
the  times  and  so  on.  We  are  aware  that  although  we  are 
bound  by  an  Act,  there  is  a  hazard  that  a  committee  (even  a 
changing  cne)  might  become  if  you  like,  set  in  its  ways, 
preoccupied  with  the  problem  of  the  day  and  not  see  the 
need  for  changing  methods  or  approaches.  Such  a  periodic 
review  would  be  helpful  in  producing  a  fresh,  outside 
overview  of  these  important  functions  on  a  regular  basis. 

During  its  deliberations,  the  Committee  quickly  became 
aware  that  much  long  term  planning  had  already  gone  on  In 
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particular,  the  Ad  Hoc  Committee  on  Peer  Review  and  the 
Education  Committee  have  long  term  projects  under  con¬ 
sideration  We  are  also  aware  of  the  planning  which  went  on 
and  was  initiated  by  Council  to  improve  the  Discipline 
procedures,  subsequent  to  the  Henry  report. 

W‘-  yr-  '(I*  n  pwgfp  that  some  of  our  recommendations  do 
noi  i.jiituie  long  term  planning,  but  are  attempts  to  firm  up 
principles  by  which  the  College  functions,  and  which  have 
long  arm  implications 

"  •  *!>  ■  trocgoct  theme  of  these  recommendations  is 

the  proposition  that  the  significance  and  value  of  this 
College  as  the  repository  of  authority  in  a  self-governing 
profession  needs  serious  up-grading  in  the  eyes  of  the 
public  and  our  own  profession.  It  is  our  opinion  that  a 
vigoro  js  effort  in  communicating  our  role  to  the  public  and 
the  profession  must  be  undertaken.  This  is  not  to  be  inter¬ 
preted  as  an  “advertising  campaign”,  but  as  an  “informa¬ 
tion  campaign”. 


We  are  also  aware  that  these  recommendations  have 
significant  implication  with  regard  to  cost  and  to  space. 
/  .',o  ,i.u.'.«  no  specific  recommendations  in  this 

regard,  we  urge  that  this  reparative  process  be  regarded  as 
a  high  priority,  and  recommend  that  the  mechanism  and 
resources  required  to  do  so  be  facilitated  by  Council. 

The  Report  of  the  Committee  as  a  whole  was  accepted  by 
Council,  and  the  Executive  was  directed  to  study  and 
implement  Recommendations  #1,  #3,  #4  and  #6,  and  to 
determine  ways  and  means  to  proceed  with  the  other 
Recommendations. 


Report  of  the  Peer  Assessment  and  Education  Committee,  p.  15. 


T  he  Committee  on  Peer  Assessment  and  Education,  which 
was  created  by  motion  of  Council  5-C-4-77  in  April  1977, 
pent  considerable  effort  in  studying  the  very  involved  and 
difficult  job  assigned  to  it.  You  will  recall  the  terms  of 
referencegiven  the  Committee 

It  RMS  OF  REFERENCE 

"  I  ne  Committee  will  consider  all  aspects  ol  the  institution  of 
a  peer  assessment  program,  to  include  criteria  to  be  used, 
types  of  persons  serving  as  assessors,  decision-making 
procedure  within  the  College,  personnel  and  financial 
implications  for  the  College  ana  necessary  amendment  to 
legislation  The  Committee  shall  also  consider  how  such  a 
program  could  be  integrated  with  present  College  activities 
of  peer  review,  and  shall  report  with  recommendations  to 
the  Council  in  November,  1977,  having  given  the  Executive 
Committee  an  opportunity  to  comment  upon  any  recom¬ 
mendations  prior  to  the  Council  meeting. ' ' 

The  Committee  studied  a  large  amount  of  material  in  the 
medical  literature,  and  held  detailed  discussions  with 
representatives  of  the  Corporation  of  Physicians  of  Quebec, 
who  are  in/olved  in  the  operation  of  a  program  designed  to 
ensure  ongoing  competence  of  Quebec  physicians.  In 
addition,  the  members  of  your  Committee  discussed  the 
philosophy  of  this  type  of  program  with  many  colleagues, 
and  brought  ideas  and  opinions  from  these  contacts  to  the 
deliberations  of  the  Committee. 

The  Committee  became  convinced  that  some  type  of 
program  to  ensure  competence  is  required,  if  the  College  is 
to  fulfill  its  responsibility  :o  the  people  of  Ontario,  but  it  was 
also  convinced  of  the  necessity  for  a  carefully  and  logically 
designed  program,  rather  than  a  complete  but  hastily 
framed  a^'-wer  to  the  Council.  Accordingly,  the  Committee 
was  not  able  to  consider  all  the  matters  within  its  terms  of 


reference,  since  t  was  felt  that  until  some  evidence  was 
obtained  as  to  the  utility  of  such  a  program,  integration  into 
(  ollege  peer  activities,  cost,  and  details  of  the  administra¬ 
tion  of  a  program  of  this  type,  could  not  be  properly  defined. 

The  Committee  agreed  that  the  purpose  of  Peer  Review  in 
a  general  sense  is  to  ensure  that  an  acceptable  level  of 
competence  is  maintained  by  all  physicians  licensed  to 
practise  medicine  in  Ontario. 

The  Specific  Objectives  of  Peer  Review  were  considered 
tobeasfol  ows: 

1  To  identify  physicians  who  are  practising  at  an  unaccept¬ 
able  level  in  general,  or  in  specific  areas. 

2  To  designate  remedial  actions  to  correct  the  deficiencies 
identified 

3.  r o  ensure  that  the  remedial  actions  have  been  effective. 

The  Committee  looked  at  the  alternatives  of  relicensure 
’  /  f  -  i't,r  -**:np  compulsory  continuing  education  require¬ 
ments,  self-evaluation  computer  examinations,  and  is  of  the 
opinion  that  an  on-site  inspection  by  a  peer  or  peers  was  the 
only  method  likely  to  accomplish  the  objectives.  Whetht  >r  or 
not  this  method  could  meet  the  objectives  could  only  be: 
decided  after  experience  was  gained  with  such  a  program. 

Accordingly,  the  Committee  was  in  favour  of  the  Coileqe 
organizing  a  pilot  study,  to  be  designed  as  a  feasibly 
program,  to  gam  experience  in  on-site  peer  assessment  i: 
whs  feeimg  of  the  Committee  that  this  project  must  be 
non-pumtive  in  nature,  and  aimed  at  accomplishing  the 
following: 

a)  determining  whether  or  not  the  findings  of  the  program 
validate  the  need  for  a  program  of  this  type  at  all; 

b)  determining  whether  the  information  obtainable  in  a  p«*«r 
on-site  assessment  is  adequate  to  identify  unacceptable 
levels  of  practice; 
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c)  devising  and  validating  a  standard  reporting  system  as  a 
tool  to  be  used  by  peer  assessors; 

d)  attempting  to  determine  whether  this  type  of  on-site  peer 
assessment  should  be  done  by  part-time  peers  in  prac¬ 
tice,  or  whether  full-time  assessors  would  be  preferable; 
and 

e)  ascertaining  the  kind  of  educational  program  that  would 
benefit  any  physician  identified  as  practising  at  an  unac¬ 
ceptable  level. 

The  Committee  feels  strongly  that  assessment  reports 
should  be  reviewed  by  a  College  committee  appointed  for 
the  purpose,  and  that  any  decision  as  to  necessary  remoi  liul 
educatio  a,  or  other  action,  must  be  the  responsibility  of  that 
Committee.  It  is  anticipated  that  if  any  decisions  were 
contemplated  that  necessitated  action  interfering  with  a 
physician’s  practice,  that  the  physician  concerned  would 
be  interviewed  and  the  matter  discussed  in  detail  with  him. 

It  was  the  opinion  of  the  Committee  that  for  the  pilot 
project,  a  random  sampling  of  the  profession  should  form 
the  basis  of  the  sample,  and  that  in  addition,  a  random 
sample  of  physicians  who  practise  in  isolation  from  col¬ 
leagues  and/or  hospitals  should  be  included  The  inclusion 
of  this  specific  grouo  of  physicians;  is  based  on  the  experi¬ 
ence  of  the  Quebec  program,  which  has  found  within  its 
ranks  a  relatively  high  need  for  remedial  educational  assist¬ 
ance. 

The  Committee  was  sensitive  to  ihe  need  that  a  program 
of  this  type  would  have  to  be  shown  to  the  profession  as 
desirable  and  necessary,  and  above  all,  as  fair  and  helpful  to 
the  profession.  The  Committee  felt  that  the  profession 
should  be  told  of  the  College's  intentions,  and  asked,  not 
whether  they  agree  with  the  principle,  but  for  suggestions  as 
to  how  the  program  could  be  design  ad  as  fair,  accurate,  and 
effective. 

The  emphasis  has  ;o  oe  on  the  educational  role  of  the 


program,  with  the  assurance  to  the  profession  that  it  is  not 
■  Jesigned  as,  and  will  not  be  used  as,  a  method  of  grading  for 
, Physicians  into  categories  of  competence,  but  is  specifical- 
y  aimed  at  the  identification  and  correction  of  an  unaccept¬ 
able  level  of  practice. 

The  Committee,  therefore,  would  make  the  following 
recommendations: 


1 .  That  the  Council  approve  the  institution  of  a  pilot  project 
on  peer  assessment,  using  on-site  peer  evaluations. 

2.  That  a  committee  be  struck  by  the  Executive  Committee 
to  organise  the  pilot  project,  with  particular  respect  to 

i  the  format  of  the  on-site  visit, 

H  im-ue-  Kjn  oi  ine  reporting  form, 

iii  the  determination  of  means  of  acguiring  input  by  the 

profession  with  respect  to  procedures  and  methods, 
and 


iv  the  formulation  of  recommendations  with  respect  to 
support  staff,  and  a  proposed  budget. 

3.  That  a  budgetary  allowance  of  $100,000  be  allocated  m 
the  1 978  budget  of  the  College  to  lund  the  pilot  project,  in 
its  initial  phase,  until  a  more  detailed  budget  is  approved 

The  recommendations  of  the  Committee  were  accepted 
by  Council  with  the  addition  of  a  fourth  item: 

4.  That  an  initial  information  program  directed  to  the  profes¬ 
sion  explaining  the  reasons  for  this  pilot  project  be 
instituted  in  advance  of  the  pilot  project. 


The  new  committee  will  report  to  Council  with  a  planned 
program,  for  approval,  prior  to  any  action. 


If  members  of  tr.e 


have  any  proposals  or  com 


ments  which  they  feel  might  be  germame  to  the  responsibili¬ 
ties  assigned  to  this  committee,  these  should  be  directed  to 
the  Registrar. 
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NOTICE 

During  the  past  year  the  College  has  received  a 
iioi.i^ci  ul  complaints  relating  to  what  is 
alleged  to  have  been  improper  conduct  on  the  part  of  a 
physician  while  carrying  out  a  gynaecological  ex¬ 
amination. 

None  of  these  complaints  after  being  considered  by 
the  Complaints  Committee  have  been  referred  to  the 
Discipline  Committee  for  a  hearing.  In  one  instance, 
the  case  was  referred  to  the  Health  Disciplines  Board, 
as  the  complainant  disagreed  with  the  decision  of  the 
College.  After  reviewing  the  material  available  to  the 
Complaihts  Committee  and  questioning  the  com¬ 
plainant  and  the  physician  concerned,  the  Health 
Disciplines  Board  confirmed  the  decision  of  the  Com¬ 
plaints  Committee  of  the  College 
it  should  be  pointed  out  that  while  the  circum¬ 
stances  surrounding  these  incidents  may  vary,  the 
examination  having  taken  place  in  a  physician’s  of¬ 
fice.  the  patient's  home,  and  even  in  an  out-pa¬ 
tient  deoartmem  of  a  hospital,  in  all  cases  there  was 
no  third  party  present. 

While  the  College  recognizes  that  it  may  not  be 
practical  to  have  a  third  party  in  attendance  in  all 
instances  during  a  gynaecological  examination,  it 
nevertheless  wishes  to  draw  to  the  attention  of  the 
iHt,noUo  of  ii.e  College  that  it  would  be  wise  for  all 
physicians  to  exercise  discernment  in  determining 
those  situations  where  such  a  precaution  would  be 
advisable 
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Report  of  the  Medical  Review  Committee,  p.  17. 


Since  the  last  meeting  of  this  Council,  the  Medical  Review 
Committee  has  met  on  fourteen  days  for  regular  meetings  in 
addition  to  its  hearings  and  hearings  before  the  Health 
,  ....  C_»ard.  During  that  time  59  new  referrals 

have  been  considered  and  in  addition,  42  reports  of  medical 
arid  tmancial  inspectors  appointed  by  the  Committee  to 
obtain  further  information  regarding  referrals  previously 
received  have  been  reviewed.  Thirty-nine  doctors  have 
been  interviewed  and  tentative  decisions  made.  It  would  be 
a  fair  assessment  to  make  that  while  the  volume  of  work  of 
the  Committee  remains  approximately  steady  since  our  last 
i  epui  t,  ii  ie  naiui  e  of  the  cases  which  happen  to  have  arisen 
during  this  period  of  time  may  have  been  somewhat  more 
comolex  and  protracted  than  is  usual. 

Certain  matters  which  have  come  to  the  Committee’s 
attention  in  the  course  of  their  review  of  accounts  referred 
by  the  General  Manager  of  the  Health  Insurance  Plan 
deserve  to  be  brought  to  the  attention  of  Council.  The 
Committee  has  been  concerned  with  a  significant  number 
of  accounts  for  the  service  of  psychotherapy  which  have 
been  rendered  in  circumstances  which  inspection  suggests 
do  not  meet  the  Committee's  view  of  what  is  an  appropriate 
standard  of  pract  ce  for  psychotherapy  in  Ontario. 

The  Committee  looks  to  and  accepts  the  O.M.A.’s  defini¬ 
tion  of  psychotherapy  as  set  out  in  the  Schedule  of  Fees, 
namely  "any  form  of  treatment  for  mental  illness,  behaviou¬ 
ral  maladaptations  and/or  other  problems  that  are  assumed 
to  be  of  an  emoticral  nature,  in  which  a  physician  deliber¬ 
ately  establishes  a  professional  relationship  with  a  patient 
for  the  purposes  of  removing,  modifying,  or  retarding  exist¬ 
ing  sympioms,  of  attenuating  or  reversing  disturbed  pat¬ 
terns  of  behaviour,  and  of  promoting  positive  personality 
growth  and  development".  It  will  be  recognized  that  this 
definition  providc-s  lor  a  wide  variety  of  treatment  modalities. 
Distressingly,  a  number  of  physicians  have  taken  the  posi¬ 
tion  that  no  medical  record  can  or  should  be  kept  in  the  case 
of  psychotherapy.  This  position  appears  to  be  based  (a) 
upon  the  idea  that  the  patient  will  not  communicate  freely 
with  the  pnysician  if  he  knows  that  a  record  will  ultimately  be 
made  of  the  nature  of  his  problem,  or  (b)  upon  the  physi¬ 
cian’s  concern  about  the  ultimate  confidentiality  of  these 
records  On  the  other  hand,  the  Committee  has  as  a  main¬ 
stay  of  peer  review  reviewed  physicians'  records  in  order  to 
obtain  evidence  that  the  service  has  been  rendered  in 
appropriate  fashion  and  was  of  acceptable  quality.  The 
Committee  does  not  contend  that  the  review  of  records  in 
and  of  itself  is  the  only  legitimate  tool  of  peer  review  but  on 
the  other  hand,  it  is  fair  to  say  that  a  review  of  physicians’ 
practice  records  in  the  past  has  served  as  a  useful  way  of 
drawing  some  conclusions  about  the  quality  of  the  physi¬ 
cian’s  work  and  the  nature  of  the  services  rendered.  The 
Committee,  therefore,  considered  the  question  of  appropri¬ 


ate  standards  for  practice  records  in  psychotherapy.  The 
Committee  consulted  various  authoritative  professional 
psychiatric  bodies  and  sought  peer  opinion  with  respect  to 
such  matters  and  concluded  that  the  physician  should  '• 
normal  patients'  records  as  required  by  the  regulations 
under  The  Health  Disciplines  Act  and  that  such  recoids 
ought  to  indicate  and  state  in  some  reasonable  diaqrv.i  ,iic 
terminology  the  presumptive  nature  of  the  illness  or  prot  in 
being  dealt  with  and  some  idea  of  the  history  of  its  oriy  n  In 
addition,  it  was  felt  that  such  records  ought  to  state  a  plan  ot 
treatment  or  approach  to  the  identified  problem  together 
with  some  rationale  lor  i!  os  plan  ard  a  presumptive  d.ag  j 
sis.  Followup  of  progress  records  of  psychotherapeutic 
treatment  over  lengthy  courses,  it  was  felt,  should 
indicate  the  patient  progress  on  iherapy.  The  Committee 
recognized  that  all  of  such  elemerts  may  not  appear  in  the 
record  of  the  first  or  even  the  first  lew  visits  in  the  courv  *  •  of 
psychotherapeutic  contact  but  it  was  felt  that  the  appl.ua 
tion  of  these  criteria  reasonably  to  the  whole  of  a  patient’s 
record  was  in  accord  with  the  appropriate  standard  ot 
practice  in  Ontario  whether  for  consultants  or  general 
physicians. 

Your  Committee  has  taken  this  matter  up  with  the  Ontario 
Medical  Association  and  it  is  hoped  that  a  reasonable 
standard  can  be  agreed  upon  and  will  form  the  basis  for 
proper  practice  in  the  future  In  addition,  it  is  hoped  that  the 
fee  for  counselling  recently  introduced  in  the  Schedule  of 
Fees  can  be  rationalized  into  this  structure. 

Another  area  of  concern  recertly  has  been  referrals  of 
certain  p  ractices  in  which  proctoscopy  (not  to  be  confused 
with  sigmoidoscopy  or  proctosigmoidoscopy)  has  been  a 
very  prominent  feature.  After  soliciting  a  substantial  number 
of  peer  opinions  in  the  fields  of  general  surgery  and  gastro¬ 
enterology,  the  Committee  was  of  the  view  that  proctoscopy 
or  anosc  opy  had  no  value  as  a  routine  screening  procedure 
for  the  detection  of  asymptomatic  colonic  or;  rectal  disease. 
The  Committee  took  the  view  that  proctoscopy  or  anoscopy 
was  medically  useful  for  further  investigation  of  significant 
symptoms  or  signs  relative  to  the  anorectal  region  and 
should  not  be  used  in  the  nature  of  a  screening  tool  in 
patients  without  well  documented  histories,  signs,  or  symp¬ 
toms  suggestive  of  anorectal  disease.  For  this  reason  the 
Committee  could  not  agree  with  the  position  taken  by  some 
members  that  proctoscopy  was  an  essertlial  part  of  an 
annual  health  examination.  The  Committee  was  of  the  belief 
that  the  fee  for  this  service  should  certainly  be  paid  where 
the  signs  or  symptoms  indicated  its  use.  This  matter  also  has 
been  brought  to  the  attention  of  the  Ontario  Medical  As¬ 
sociation  by  your  Committee. 

In  a  similar  vein,  the  Committee  was  concerned  to  review 
a  number  of  practices  in  which  repeated  intramuscular 
injections  of  vitamin  B1 2  on  a  weekly  or  biweekly  basis  were 
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administered  to  pa  lents  with  no  medical  indications  for  this 
treatment  recorded  Peer  opinions  suggested  that  aside 
'rorn  certain  hypercatabolic  states  encountered  in  the 
aractise  of  canctr  therapy  and  aside  from  pernicious 
anemia,  the  injection  of  B1 2  on  such  a  repeated  basis  is  i  iui 
Tiedicaily  necessaiy 

Thp  rnrr><r"rf9e  considered  the  application  of  acupunc- 
ure  to  the  treatment  of  obesity  and  smoking  and  discovered 
hat  there  are  a  certain  number  of  practitioners  treating 
patients  for  these  conditions  by  the  application  of  small 
humbtack  like  devices  to  the  posterior  portion  of  the 
eai  lobe  or  by  the  depositing  of  small  metallic  pellets  in  the 
external  ear  canal  ostensibly  as  a  form  of  acupuncture.  The 
Committee  was  further  distressed  to  find  that  in  a  number  of 
practices  this  was  the  only  modality  of  treatment  ever 
.applied  by  the  practitioner  in  question.  Without  exception, 
these  practc.es  always  charged  a  general  assessment  for 
every  patient  seen  and  there  were  even  cases  in  which 
corvsu’tatior  s  were  charged  even  though  patients  were,  for 
tne  most  part,  self-referred  or  referred  by  general  physi¬ 
cians  as  a  matter  of  convenience.  The  Committee  was 
hesitant  to  suggest  that  general  assessments  prior  to  the 
ms’itution  of  acupuncture  were  inappropriate  for  there  may 
obviously  be  situations  m  which  true  acupuncture  may  be 
non'ied  hv  ethical  physicians  who  do  require  thorough 
-r:  v>r-  ■' :t  of  the  patient  before  applying  such  a  modality. 
On  the  other  hand,  the  Committee  found  it  a  little  strained  to 
accept  the  proposition  that  such  services  were  always 
"orix-c.r  - 1 r  '*<rn  cam  of  the  application  of  these  ear  tacks  or 
fieiieis 

The  Committee  also  had  occasion  to  study  the  tech¬ 
niques  of  "biofeedback"  as  they  relate  to  the  practice  of 
psychotherapy  It  has  been  observed  that  the  practice  of 
'  biofeedbac  k' ' ,  when  based  upon  galvanic  skin  resistance, 
alpha-theta  wave  monitoring,  or  eidetic  imagery,  relies 
upon  the  pi  mciple  that  psychological  states  and  certain 
autonomic  rervous  functions  are  related.  While  this  fact  has 
t  >een  recogr  ized  by  physicians  for  many  years,  the  relation¬ 
ship  of  the  galvanic  skin  resistance,  alpha-theta  wave 

_  ,.  J  ..nugery  to  internal  psychological 

states  and  other  physiological  variables,  is  not  currently 
established  The  Committee  concluded  that  the  use  of 
biofeedback  based  upon  galvanic  skin  resistance,  alpha- 
theta  wave  recordings,  or  eidetic  imagery  to  monitor  nerv¬ 
ous  activity  levels,  internal  psychological  states,  or  other 
physiological  variables,  is  not  properly  considered  to  be  a 
medically  neqessary  service  at  this  time.  The  use  of  biofeed¬ 
back  in  the  treatment  of  migraine  headaches,  hypertension 
ind  vascuia'  insufficiency  is  still  in  an  experimental  stage 

nd  the  Committee  believes  that  when  valid  scientific  evi- 
<  ence  is  available  that  this  is  an  effective  modality  in  the 
i  untfnont  of  th**;o  conditions,  it  should  be  considered  a 
r  ecessary  service  lr  the  meantime,  the  Committee  was  of 
ne  view  that  such  a  form  of  treatment  is  not  medically 
r  ecessary  Biofeedback  treatment,  based  upon  the  record¬ 
ing  of  electromyographic  activity  or  electroencephalo- 
c  raphic  tracings  properly  measured  to  monitor  muscular  or 


cerebral  activity  for  the  treatment  of  neuromuscular  disor¬ 
ders  and' or  epilepsy,  was  estabished  as  a  medically 
necessary  service  at  this  point  in  time. 

The  Committee  was  obliged  to  review  a  number  of  anaes¬ 
thetic  prac  tices  durirg  recent  months  in  which  claims  for 
ccntrolled  or  induced  hypotensions  were  very  high.  The 
Committee  considered  widespread  peer  opinion  as  to  tire 
aopropriate  practise  of  and  necessity  for  this  modality.  As 
with  any  technique,  a  list  of  absolute  contraindications 
could  be  d  awn  as  well  as  a  list  of  likely  indications.  The  area 
in  between  poses  a  number  of  problems  in  that  there  are 
differences  of  opinion  as  to  the  indications  for  and  extent  to 
which  hypotension  should  be  used  ’'he  Committee  consi  i- 
ered  these  criteria  and  set  out  its  proposal  for  reasonable 
indications  for  this  treatment  and  reasonable  standards  for 
its  practice.  As  with  all  the  foregoing,  these  proposals  have 
been  brought  to  the  attention  of  the  Ontario  Medical  As¬ 
sociation  and  it  is  hoped,  with  their  assistance  that  the 
matter  may  be  resolved . 

Similai  ly ,  the  Committee  was  concerned  about  a  number 
of  cases  referred  to  it  regarding  anaesthetists  who  billed  for 
almost  every  newborn  patient  tor  anaesthesia  at  obstetrical 
confinement,  with  the  extra  fee  provi  ded  for  resuscitation  of 
the  newborn.  The  Committee  also  proposed  reasonable 
standards  for  different;  a* 'ng  •r-usuaf  efforts  at  resuscitation 
justifying  this  extra  fee  fiom  tne  usi_al  minimal  suctioning, 
mask  ventilation  and  slap  on  the  behind  which  were  felt  not 
to  justify  extra  billing.  It  is  hoped  thai  with  the  assistance  of 
the  Ontario  Medical  Associaf.cn  this  matter  may  also  be 
clarified  for  the  benefit  both  of  the  public  interest  and  the 
profession 

Since  our  last  report,  the  Committee  has  had  the  unfortu¬ 
nate  duty  of  dealing  on  behalf  of  the  College  with  a  number 
of  referrals  which  have  brought  to  our  attention  practices 
which  no  ethical  physician  would  cor  done.  A  routine  review 
of  several  physicians  rendering  unusually  high  volumes  of 
nursing  home  care  ultimately  revealed  large  numbers  of 
services  which  were  apparently  not  being  rendered  by  the 
physicians  in  the  volume  claimed  and  for  whiph  in  many 
cases,  appaientiy  iicuiious  records  nad  been  created.  In 
another  case,  the  routine  investigation  of  an  unusual  pattern 
of  practice  regarding  volume  of  night  house  calls  revealed  a 
massive  pattern  of  deception  on  the  part  of  a  physician 
reaching  into  almost  every  facet  of  his  practice  and  affecting 
not  only  his  honesty  of  billing  but  also  his  quality  of  profes¬ 
sional  service. 

The  review  of  a  number  of  physicians  on  the  basis  of 
unusually  small  practice  volumes  revealed  several  unfortu¬ 
nate  individuals  apparently  suffering  from  conditions  such 
as  would  draw  their  fitness  to  practise  medicine  in  question 
The  Committee  has,  as  has  always  been  its  policy,  imrnedi 
ately  upon  discovering  such  practices  which  may  constitute 
dishonesty  or  otherwise  affect  a  physician's  fitness  to  or 
suitability  to  practise  medicine,  referred  the  matter  to  the 
appropriate  authorities.  In  the  case  of  fitness  to  practise  or 
disciplinary  matters,  this  is  the  Registrar  of  the  College  and 
in  the  case  of  apparent  dishonesty,  the  appropriate  police 
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authorities  are  notified. 

Your  Committee  has  continued  to  the  best  of  its  ability  to 
carry  It  .every  heavy  load  of  referrals  referred  by  the  General 
Manager  and  welcomes  in  this  endeavour  new  members 
appointed  to  the  Committee  effective  September  1 977,  Dr. 
Fred  L .  Johnson  of  this  Council  and  Dr.  John  McCabe  of  the 
City  of  Windsor.  At  the  same  time,  the  Committee  is  very 
mindful  of  the  extensive  contributions  above  and  beyond 
the  call  of  duty  by  members  recently  retired  from  the 
Comm  ttee  and  on  behalf  of  the  Committee,  I  wish  to 
express  our  personal  gratitude  and  urge  that  this  Council 
express  their  gratitude  to  Dr.  James  F.  Ballantyne  and  Dr. 
Douglas  E.  Crowell  for  their  years  of  diligent  and  arduous 
service 

The  Medical  Review  Committee  has,  during  its  period  of 
existence,  se  so  difficult  times.  Indeed  this  was  to  be  expect¬ 
ed  when  the  uublic  interest  and  service  to  the  profession’s 
interest  required  the  introduction  of  new  concepts  and 
unfamiliar  ideas  to  a  medical  profession  already  beset  by 
the  effects  of  social  and  economic  change  Your  Committee 
is  cognizant  of  these  difficulties  but  hopes  that  in  coopera¬ 
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Professional  conduct  of  Members 

Practitioners  are  reminded  that  in  entering  upon  the  prac¬ 
tice  of  medicine  they  undertake  a  life  of  service  in  which  the 
needs  and  best  interests  of  their  patients  must  always  be 
paramount,  and  that  the  self-interest  and  competitive  prac¬ 
tices  acceptable  in  commercial  enterprises  have  no  proper 
pi. ice  m  the  profession  of  which  they  are  members. 

From  the  time  of  Hippocrates  there  has  existed  and  been 
<i<  »/<>i(  >pf:a  r*y  tradition  a  code  of  professional  conduct  that 
exists  to  the  knowledge  of  all  members  of  the  profession 
quite  apart  from  any  written  regulations  or  Code  of  Ethics 
that  may  be  drawn  uo  for  the  guidance  of  members.  The 
College  has  adopted  the  Code  of  Ethics  of  the  Canadian 
Medical  Association.  A  copy  may  be  obtained  without 
charge  from  the  Registrar  and  all  members  are  urged  to 
familiarize  tnemselves  with  its  contents,  bearing  in  mind  that 
the  Code  is  only  a  guide  and  does  not  bind  or  limit  the 
Discipline  Committee  of  the  College  in  determining  whether 
professional  misconduct  has  occurred.  According  to  the 
weight  of  judicial  authority  the  members  of  the  Discipline 
Committee  who  are  members  of  the  College  having  knowl¬ 
edge  of  the  traditional  standards  of  professional  conduct 
aomim  to  it  idoo  Whether  any  offence  has  been  commit¬ 
ted  that  amounts  to  misconduct  in  a  professional  respect  or 
conduct  unbecoming  a  medical  practitioner. 


tion  with  this  Council  and  with  the  Ontario  Medical  Assor  .a- 
tion,  both  of  whom  have  so  frequently  and  qr.iuiou  .ly 
extended  helping  hands,  that  we  may  continue  to  demo  is 
trate  that  the  medical  profession  of  this  Province  is  ir  p>  >n 
sibly  capable  of  self-government  and  self-discipline  l  is 
your  Committee's  respectful  view  that  a  number  of  ct iur k  ies 
in  the  format  of  its  activities  rriay  be  desirable  to  prom  Me 
these  ends  and  no  doubt  this  Council  will  have  an  oppor¬ 
tunity  to  consider  those  changes.  Notwithstanding  tf  at, 
your  Committee  is  of  the  view  that  we  must  somehow  make 
this  concept  of  retrospective  peer  review  work  and  your 
Committee  rededicates  itself  to  this  Council  and  tc  the 
mem  bership  of  the  College  to  do  its  utmost  in  this  direction 
The  alternatives  to  peer  review  when  examined  in  the  light  of 
the  public  interest  m  receipt  of  optimal  health  care  and  the 
interest  of  the  medical  profession  in  Ontario,  are  too  unac¬ 
ceptable  even  to  receive  consideration. 

Your  Committee  expresses  its  appreciation  for  your 
support  m  the  past  and  looks  forward  to  your  input  and 
assistance  in  the  future. 


Regulations  defining  professional  misconduct 

For  the  puipose  of  the  Medical  Part  of  The  Health  Disci¬ 
plines  Act,  ‘professional  misconduct”  is  defined  in  Section 
20  of  O  H.  57 7/  75,  a  regulation  made  by  the  Council  and 
approved  by  the  Lieutenant  Governor  in  Council.  Profes¬ 
sional  misconduct  is  defined  m  the  Regulations  under 
thirty-one  general  categories,  as  follows, 

1  failure  by  a  member  to  abide  by  the  terms,  conditions  or 
limitations  of  his  licence; 

2.  contrave  ition  of  any  provision  of  the  Medical  Part  (Part 
III)  of  The  Health  Disciplines  Act,  The  Health  Insur¬ 
ance  Act,  1 972  or  the  regulations; 

3.  failure  to  maintain  the  records  that  are  required  to  be 
kept  respecting  a  member's  patients;  (Reference:  Sec¬ 
tion  28ofO  R.5'7/75) 

4  having  a  conflict  of  interest;  (Reference:  Section  27  of 

O  R  57 7  7  75) 

5  using  a  term,  title  or  designation  other  than  one  author¬ 
ized  or  using  a  term,  title  or  designation  that  is  prohibited 
by  tins  Regulation, 

6  permitting,  counselling  or  assisting  any  person  who  is 
not  licensed  under  Pad  III  of  the  Act  to  engage  in  the 
practice  of  medicine  except  as  provided  for  in  the  Act  or 
this  Regulation; 

7.  charging  a  fee  that  is  in  excess  of  the  fee  in  the  schedule 
of  fees  of  the  Ontario  Medical  Association  without  prior 
notificatron  to  the  patient  as  to  the  excess  amount  of  the 
fee; 
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[NOTE:  1  prior  notification”  means  notification  before 
the  sevice  is  performed  It  may  be  given  veroally  or  in 
wf  ;ting  but  a  sign  in  the  office  is  not  acceptable  ] 

8.  charging  a  fee  that  is  excessive  in  relation  to  the  ser¬ 
vices  performed;  (Reference:  Principles  Governing 
Proper  Professional  Charges  on  page  22) 

9.  failure  to  carry  out  the  terms  cf  an  agreement  with  a 
patient; 

10  soiling  a  professional  account  to  a  third  party;  [NOTE: 
The  College  does  not  prohibit  th  e  use  of  credit  cards  in 
payment  of  physicians'  account:;.] 

1 1 .  refusing  to  render  a  medially  necessary  service  unless 
payment  of  the  whole  or  part  cf  the  fee  is  received  in 
advance  of  the  service  being  rendered; 

12.  requiring  payment  for  a  service  that  is  insured  under 
The  Health  Insurance  Act,  1972  as  a  condition  to  be 
met  before  comoletmg  a  clam  card  for  submission 
under  that  Act  or,  before  providing  an  itemized  account 
of  the  services  where  a  request  is  made  for  an  itemized 
account  by  the  patient  or  a  representative  of  a  patient; 

1 3.  offering  a  reduction  for  prompt  payment  of  an  account; 

1 4.  charging  a  fee  for  services  not  performed; 

15  falsifying  n  -nrn"*  m  ■•or po.~t  r>i  the  examination  o* 
treatment  of  a  patient; 

16.  knowingly  submitting  a  false  or  misleading  account  or 
false  or  misleading  charges  for  services  rendered  to  a 
patient; 

1 7.  announcing  or  holding  out  to  the  public  that  the  member 
is  a  specialist  or  is  specially  qualified  in  a  branch  of 
medicine  where  the  member  is  not  qualified  as  a  spe¬ 
cialist; 

(Reference:  Section  22  of  O  R.  577/75  governing  the 
recognition  of  specialists  and  use  of  specialty  designa¬ 
tions  ) 

18.  engaging  in  the  practice  of  med  cine  while  the  ability  to 
perform  any  professional  service  is  impaired  by  alcohol 
or  a  drug; 

1 9.  contravening  while  engaged  in  tae  practice  of  medicine 
any  federal,  provincial  or  municipal  law,  regulation  or 
rule  or  a  by-law  of  a  hospital  cesigned  to  protect  the 
public  health; 

20  failure  to  maintain  ihe^standard  of  practice  of  the  profes¬ 
sion; 

21.  giving  information  concerning  a  patient’s  condition  or 
any  professional  services  performed  for  a  patient  to  any 
person  other  than  :he  patient  wit  hout  the  consent  of  the 
patient  unless  recused  to  do  so  by  law; 

22.  failing  to  continue  to  provide  professional  services  to  a 
patient  until  the  services  are  no  longer  required  or  until 
the  patient  has  had  a  reasonable  opportunity  to  arrange 
for  the  services  ol  another  member; 

23.  making  a  misrepresentation  respecting  a  remedy,  treat¬ 
ment  or  device; 

24.  failing  to  reveal  the  exact  nature  of  a  secret  remedy 


folic  wing  a  proper  request  for  such  information; 

[NOTE:  A  'proper  request”  would  be  a  request  made 
by  the  College  or  by  a  member  who  is  treating  the 
patient  ] 

25  imp'oper  use  of  the  authority  to  prescribe,  sell  or  dis- 

.  •  d.-  ig,  including  falsifying  a  record  in  respect  of 

u  pi  ascription  or  the  sale  of  a  drug; 

[NOTE:  A  member  who  sells  or  dispenses  a  drug  to  his 
pot.  *ni  shall  comply  with  the  provisions  of  Section  2  7 
-i'  -c  .j>  rwl.oi .s  29  II trough  38  of  O  R.  57  7 / /3  relating  to 
the  prescribing,  dispensing  and  sale  of  drugs  by  mem¬ 
bers  . ) 

26.  tailing  to  provide  within  a  reasonable  time  and  without 
cause  any  report  or  certificate  requested  by  a  patient  or 
his  authorized  agent  in  respect  of  an  examination  or 
trea'rment  performed  by  the  member; 

27  failing  to  carry  out  the  terms  of  an  agreement  or  contract 
with  a  hosp  tal, 

28  sexual  impropriety  with  a  patient; 

29  shar  mg  fees  with  any  person  who  has  referred  a  patient 
•  -eivt-.g  'tres  irom  any  person  to  whom  a  member 
has  referred  a  patient  or  requesting  or  accepting  a 
rebateor  commission  for  the  referral  of  a  patient, 

30  publisnmg,  displaying,  distributing  or  using  or  permit- 
tT.Q  directly  or  indirectly,  the  publishing,  display,  dis- 
tnbuton  or  use  of  any  advertisement  related  to  the 
pr notice  o*  medicine  by  a  member  other  than, 

(i)  professional  cards  that  contain  only  the  name  of  the 
member  a  vocational  designation,  academic  de¬ 
grees.  the  member  s  address  and  telephone  num¬ 
ber 

(ii)  an  announcement  upon  commencing  practice  or 
r 1 1  ii  ign  tg  II  it*  locution  of  a  member's  practice  that, 
a  does  not  exceed  two  standard  newspaper  co¬ 
lumns  in  width  and  ten  centimeters  in  depth, 

b  does  not  contain  references  to  qualifications, 
procedures  or  equipment  but  may  contain  aca¬ 
demic  degrees,  and 

>c.  does  not  appear  more  than  three  times  in  a 
newspaper  in  respect  of  the  commencement  of 
the  pi  notice  or  of  a  change  in  the  location  of  the 
practice, 

nit)  appointment  cards  that  do  not  contain  more  than 
the  information  contained  in  a  professional  card 
uno  me  tune  and  date  of  the  appointment  or  ap¬ 
pointments, 

( iv)  u  tulophi  me  directory  listing, 
a  m  the  white  pages  that, 
i  is  of  dark  or  light  type, 

it  where  a  member  is  a  certificated  specialist, 
may  indicate  the  specialty  designation, 

■'  *-’icre  a  member  who  is  not  a  certificated 
specialist  restricts  his  practice  to  one  branch 
of  medicine  may  insert  after  his  name  "Prac¬ 
tice  limited  to . ”, 

|  iv  dues  not  list  office  hours,  and 

•.‘■'■’d  the  practice  of  medicine  is  earned  on 
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as  a  partnership  clinic,  medical  centie  or 
other  form  of  medical  group  lists  the  name  of 
the  partnership,  clinic,  medical  centre  or 
other  form  of  medical  group  and  the  names 
of  the  members  with  their  designations 
l!  (  ruuiJer, 

b.  in  the  yellow  pages  tfat, 

i  is  listed  only  in  the  section  "Physicians  and 

Surgeons' 

ii.  is oniy  ul  lit  jlit  type, 

in.  where  a  member  is  a  certificated  specialist 
may  indicate  the  specialty  designation, 

iv.  where  a  mernbei  who  is  not  a  certificated 

specialist  restricts  his  pract  ce  to  a  branch  of 
medicine  may  insert  after  his  name  "Prac¬ 
tice  limited  ’o  . ”, 

v.  does  not  list  office  hours. 

vi.  is  listed  only  m  the  telephone  listing  for  the 
geographical  area  in  which  the  member  is 
engaged  in  the  pr  actice  of  medicine,  and 

vii  wi  iere  trie  practice  ot  medicine  is  carried  on 
as  a  partnership  clinic,  medical  centre  or 
other  form  of  medical  group  lists  only  the 
name  of  the  partnership,  clinic,  medical  cen¬ 
tre  or  other  term  of  medical  group  and  lists 
the  names  of  the  members  in  their  alphabeti¬ 
cal  order  m  the  yellow  page  section; 

31 .  conduct  or  an  act  relevant  to  the  practice  of  medicine 
that,  having  regard  to  all  the  circumstances,  would 
reasonably  be  regarded  by  members  as  disgraceful, 
dishonourable  or  unprofessional  O  Reg  577/  75,  s  26 
0  Reg  631 1 17. 

Principles  governing  proper  professional  charges 

1.  Any  agreemenl  between  physician  and  patient  or  re 
presentations  n  iade  by  ine  physician  to  a  patient  as  to  the 
physician's  professional  charges  should  be  reasonable. 
The  physician  shall  scrupulously  carry  out  the  terms  of 
any  such  agreement  or  represe  ntation. 

2.  The  professional  charges  of  members  of  the  College 
should  take  into  account  and  tie  governed  by  the  follow¬ 
ing  factors: 

(a)  The  qualifications  and  professional  standing  of  the 
member 

(b)  The  degree  of  skill  exhibited. 

(c)  The  time  required  in  render  ing  the  service. 

(d)  he  circumstances  in  which  the  services  were  ren¬ 

dered— office,  home,  hospital  or  elsewhere;  day  or 
night,  emergency  or  routine.  % 

(e)  "he  responsibility  involved.  i 

(f)  ~he  attitude  and  demands  of  the  patient. 

r.e  geogiaprnuai  area  iri  wmch  tne  services  are 
rendered. 

3.  Under  the  provisions  of  Section  26  of  O.R.  577/75  the 
followihg  are  defined  as  "professional  misconduct' ' , 

(a)  charging  a  fee  that  is  in  excess  of  the  fee  in  the 
sctiedute  ot  iees  of  me  Ontario  Medical  Associaooi  > 


without  prior  notification  to  the  patient  as  to  the 
exces  amount  of  the  fee, 

(b)  charging  a  foe  that  is  excessive  in  relation  to  the 

servic.es  performed, 

(c)  failure  to  can  /  out  the  terms  of  an  agreement  with  a 

patient. 

Use  of  Specialty  Designations 

,<•<  eon  22  of  OR  5/7/75  provides  that,  a  member  to 
whom  a  certificate  .n  a  specialty  has  been  issued  by  The 
Royal  College  of  Ph/sicians  and  Surgeons  of  Canada  may 
.iSo  a  designation  fer  the  specialty  approved  by  The  Royal 
College  of  Physicians  and  Surgeons  of  Canada. 

it  has  been  tne  policy  of  the  College  ot  Physicians  and 
Surgeons  of  Ontario  that  those  Certificated  by  the  Royal 
College  and  who  by  training  are  qualified  to  practise  in  a 
fi.jkj  not  included  in  the  Royal  College  designations,  may 
use  one  ot  the  generally  recognized  designations,  e  g. 
cardiologist;  allergist,  etc 

In  Section  26  of  O  R.  577/75  announcing  or  holding  out 
,  r„„b..w  2 .u  criLer  is  a  specialist  or  is  speoa'iy 

qualified  m  a  branch  ot  medicine  where  the  member  is  not 
qualified  as  a  specialist,  is  defined  as  professional  miscon- 
cuct. 

of  Oniario  Medical  Schools  entitled  to  perform 

services 

Section  52  of  The  Health  Disciplines  Act  provides  that  "no 
person  shall  engage  in  or  hold  himself  out  as  engaging  in  the 
practice  of  medicine  unless  he  is  licensed  under  this  Part”. 
But  the  Act  goes  on  to  provide  that  this  prohibition  does  not 
apply  to  a  student  of  medicine  engaging  in  a  curriculum  of 
studies  at  a  medical  school  in  a  university  in  Ontario  This 
e* ei npiion  uoeb  nut  apply  in  the  case  of  a  student  ol  a 
medical  school  outside  Ontario  who  is  employed  as  a 
summer  "intern",  clinical  clerk  or  extern  by  a  nospital  in 
Ontario  un'ess  he  is  enrolled  as  a  student  in  a  faculty  of 
medicine  m  Ontario. 

Prescribing  privileges  of  Interns 

An  intern  registered  on  the  Educational  Register  may  write 
prescriptions  only  tor  the  in-patients  or  out-patients  of  the 
hospital  or  teaching  practice  in  which  he  is  training.  He  is 
not  permitted  to  purchase,  order  or  possess  Narcotics^or 
Controlled  Drugs,  nor  is  he  permitted  to  order  or  receive 
complementary  samples  of  these  drugs 

Disciplinary  action  by  a  Hospital 

The  Public  Hospitals  Act,  R  S  O.,  1 970,  c.  378  as  amended 
by  1972,  Chapter  90  provides  that:— 

"Section  40.  Where 

(a)  the  apolicaticr  of  a  physician  for  appointment  or  reap¬ 
pointment  to  a  medical  staff  of  a  hospital  is  rejected  by 
reasorrof  his  incompetence,  negligence  or  misconduct; 

(b)  the  pri  /ileges  of  a  member  of  a  medical  staff  of  a  hospital 
are  reSirictec  or  cancelled  by  reason  of  his  imeompe- 
tence.;neQliQonceor  misconduct;  or 
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(c)a  physician  voluntarily  or  involuntarily  resigns  from  a 
medical  staff  of  a  hospital  during  the  course  of  an 
investigation  into  his  competence,  negligence  or  con¬ 
the  administrator  of  such  hospital  shall  prepare  and  forward 
a  detailed .  eport  to  The  College  of  Physicians  and  Surgeons 
ofOntano  1972, c  90, s  22 

Cancellation  of  Licence  for  Default  of  Fees 
Section  4  /  of  The  Hea  th  Discipline  s  Act,  1 974  authorizes 
the  cance  lation  of  a  licence  tor  non-payment  of  any  pre¬ 
scribed  tee  after  giving  the  member  at  least  two  monu.» 
notice  of  the  default  and  the  intention  to  cancel  the  licence 
Membe  s  are  caut'^ned  that  the  Act  states  that  no 
person  shall  engage  in  or  hold  himself  out  as  engaging  in  the 
practice  o'  med.cme  unless  he  is  licensed  under  this  Part" 


Penalty  for  non-payment  of  Licence  Fees 

Members  a.e  reminded  that  clur.ng  the  period  a  licence  >s 
cancelled  tor  non-payment  of  fees  the  former  member  may 
not  charge  fees  tor  services  rendered  to  patients  during  the 
ptiiuu  ol  cancellation,  u..c  already  paid  iu  Iho 
cian  for  services  during  the  period  of  cancellation  are 
subject  to  recovery  by  OHiP  or  piatients.  This  can  be  a 
severe  penalty  it  the  t  me  period  involved  is  of  any  length 
The  cancelled  licence  may  be  re-  ssued  upon  payment  ot 

the  tees  mat  were  clue  and  an  additional  iee  of  S2a.o0  ■  •<- 

date  of  issuance  of  the  licence  will  be  the  date  upon  which 
these  fees  are  received  by  the  College 


Expiry  Date  of  Licences 

Each  member’s  Certificate  of  Licence  shows  the  date  >n 
which  it  expires.  Those  whose  surnames  begin  with  on 
the  letters  A  to  L  hold  certificates  that  expire  two  calen 
months  after  their  both  dates  m  even-numbered  year-  - 
197G  Those  whose  surnames  begin  with  one  of  the  letters 
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7  held  certificates  that  expire  two  calendar 


after  their  birth  dates  n  odd-numbered  years,  eg  19/  7 


Resignation  of  Membership 

A  member  who  ceases  to  practise  in  Ontario  may  resign  his 
membership  by  filing  with  the  Registrar  hisifesignatmn  ", 
writing  and  his  licence  is  thereupon  cancelled  subiect  to  the 
continuing  jurisdiction  of  the  College  m  respect  of  any 
disciplinary  action  ansing  out  of  his  professional  conduct 
while  a  member 

Before  re-entering  practice  m  Ontario  a  former  member 
required  to  re-apply  lor  a  licence  and  must  comply  with  the 
requirements  set  out  in  the  Regulations  governing  the 
I  issuance  of  that  class  of  licence.  The  applicant  is  not 
authorized  to  practise  in  Ontario  until  the  licence  has  been 

issued 

w 

Employment  of  a  Locum  Tenen9  j| 

]  Before  engaging  a  locum  tenens  a  member  should  obtain 
assurance  from  the  College  that  the  prospective  locum  is 
<1  eligible  for  a  licence  to  practise  m  Ontario,  and  is  in  fact 
licensed  before  he  commences  to  practise 


Dispensing  Fee 

1 1  m  College  does  not  consider  it  to  be  a  conflict  of  interest 
situation  fur  a  physician  to  charge  a  dispensing  fee,  as  laid 
out  m  the  OMA  tariff,  in  circumstances  where  he  provides  a 
drug  to  a  patient. 

Physicians  I  sting  in  Regional  Directory 

Members  are  advised  that  announcements  concerning 
physic  tans  winch  appear  in  any  publication  other  than  those 
permitted  by  the  regulations  will  be  considered  as  advertis¬ 
ing  by  the  College 

Advertising  Guidelines 

The  following  guidelines  have  been  developed  to  assist 
Oitirpi'c  of  the  College  in  responding  to  inquiries  which 
relates  advertising  and  the  soliciting  of  patients. 

1.  Signs 

(1)  A  sign  should  be  "in  good  taste"  and  not  in  contraven¬ 
tion  of  any  municipal  by-law  or  ordinance.  A  sign  may  be 
illuminated  if  municipal  by-law  permits,  but  not  "flash¬ 
ing" 

(2)  For  an  individual  practitioner,  a  sign  not  more  than  36 
inc  hes  lor  ig  and  8  inches  high  would  appear  to  combine 
ft io  best  features  of  clarity  and  dignity. 

(3)  The:  maximum  height  of  lettering  of  signs  should  not 
exceed  four  inches  Lettering  on  doors  and  directories 
should  not  exceed  two  inches 

(4)  Contents  of  signs  may  contain  only  the  name  of  the 
member,  academic  degrees,  and  a  vocational  designa¬ 
tin'-! 

At  ademic  degrees  include  those  granted  by  the  Medical 
Council  of  Canada,  The  Royal  College  of  Physicians 
'Kid  Curnonns  of  Canada,  and  The  College  of  Family 
f '!  y:  clans  of  Canada. 

A  vocational  designation  of  a  specialty  may  be  used  only 
when  a  member  holds  Royal  College  qualifications  in 
*►. •  penalty  A  member  may  designate  that  his  practice 

is  "hr ruled  to' '  one  branch  of  medicine. 

(5)  Office  hours  may  be  placed  on  the  door  oi  on  an 
adjacent  window  of  the  office 

(6)  For  medical  clinics,  centres,  groups,  etcetera,  the  sign 
may  include  the  name  of  the  clinic,  centre  or  group,  he 
maximum  size  of  the  lettering  on  the  sign  should  'rot 
exceed  12  inches. 

The  names  of  the  members  of  the  group  may  be  listed  on 
a  directory  panel  showing  their  vocational  designation. 
The  maximum  height  of  let  tering  on  the  directory  panel 
should  not  exceed  two  inches 

(7)  Where  a  proposed  sign  does  not  comply  in  all  respects 
with  the  aforementioned  guidelines,  it  may  be  helpful  to 
seek  the  approval  of  the  local  medical  society 

2.  Professional  Cards 

(1)The  inclusion  of  office  hours,  and  any  limitation  o* 
pi  aotice  is  acceptable  on  professional  cards. 
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3.  Announcements  upon  commencing  practice  or 

changing  location 

(1 )  It  is  considered  in  the  best  interests  of  the  patient  for  a 
member  to  advise  those  cinder  active  treatment  and 
seen  within  the  previous  six  months  of  a  change  in  offi<  e 
location  It  is  left  to  the  member  to  determine  the  rno'.t 
appropriate  means  of  communicating  this  information 
Where  a  physician  leaves  a  clime  or  group  practice,  re 
would  be  well  advised  to  cbtain  the  agreement  of  his 
partners  on  the  list  of  patient  3  to  be  notified. 

4.  Appointment  Cards 

(1)  In  aodition  to  the  physician's  name,  qualifications  and 
location,  it  would  be  approp  riate  to  include  office  hours, 
phone  number  and  any  limitation  of  practice  on  appoint 
ment  cards  given  to  patients. 

(2)  To  comply  with  the  Preanrble  of  the  Ontario  Medical 
Association  '  d.odc.lc  ot  Fees,  device  regarding 
charges  for  missed  or  cance'lled  appointments  is  perm  t 
ted  on  appointment  cards. 

(3)  The  recall  of  patients  by  telephone  is  permitted  only  to 
remind  patients  receiving  specific  treatment  ot  an  on¬ 
going  nature  of  a  pre-arranged  appointment. 
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APPENDIX  IX  -  REPORTS  OF  THE  LAY  OBSERVER  (U.K.) 


FIRST  ANNUAL  REPORT  OF  THE  LAY  OBSERVER  UNDER  SECTION 
45  OF  THE  SOLICITORS  ACT  1971 


To  the  Right  Honourable  the  Lord  Elwyn- Jones, 

Lord  High  Chancellor  of  Great  Britain 

I  have  the  honour  to  submit  my  annual  report  for  my  first  year  in  office, 
which  began  on  17th  February  1975. 

2.  Your  Lordship  appointed  me  Lay  Observer  in  the  exercise  of >our  powers 
under  section  28A  of  the  Solicitors  Act  1957  (a  new  provision  added  in  1974 
and  now  re-enacted  in  section  45  of  the  Solicitors  Act  1974).  Under  your 
statutory  powers  your  Lordship  has  also  given  general  directions  to  me  about 
the  scope  and  discharge  of  my  functions.  Section  45  of  the  Solicitors  Act  1974 
and  the  general  directions  under  that  section  are  set  out  in  Appendix  I  to  this 
report. 

3.  Under  section  45  it  is  my  task  “to  examine  any  written  allegation  by  or 
on  behalf  of  a  member  of  the  public  concerning  The  [Law]  Society’s  treatment 
Of  a  complaint  about  a  solicitor  or  an  employee  of  a  solicitor  made  to  the 
Society  by  that  member  of  the  public  or  on  his  behalf”.  I  am  also  required  by 
paragraph  6  of  the  general  directions  to  submit  to  your  Lordship  an  annual 
report  on  the  discharge  of  my  functions. 

4.  In  relation  to  my  functions  I  wish  to  emphasize  two  points.  Firstly,  my 
principal  task  is  to  examine  The  Law  Society’s  treatment  of  a  complaint  against 
a  solicitor,  not  to  examine  the  complaint  itself.  Nevertheless,  it  is  inevitable 
that  in  carrying  out  this  task  I  should  satisfy  myself  about  the  true  nature  of  the 
complaint  and  in  this  sense  I  am  bound  to  examine  h.  Secondly,  I  have  given 
a  liberal  interpretation  to  the  requirement  to  report  on  the  scope  and  discharge 
of  my  functions,  for  although  my  principal  function  is  a  limited  one,  in  exer¬ 
cising  it  I  have  gained  impressions  and  formed  ideas  ranging  far  outside  the 
narrow  field  of  the  investigation  of  complaints  relating  to  professional  conduct. 

REVIEW  OF  WORK  DONE  DURING  THE  YEAR 

5.  437  correspondents  have  represented  their  problems  to  me.  About  one- 
third  of  these  have  raised  matters  which  had  been,  or  were  subsequently, 
represented  to  The  Law  Society  as  complaints  about  a  solicitor’s  conduct.  The 
remainder  have  made  criticisms  or  requests  for  information  on  a  wide  variety 
of  subjects  within  the  whole  process  of  law  which  have  been  outside  my  statutory 
powers  to  examine.  Where  appropriate,  I  have  referred  these  complainants  to 
other  authorities  or  organisations. 

6.  17  allegations  have  concerned  complaints  which  proved  to  have  been 
determined  by  The  Law  Society  before  1st  January  1975.  In  these  cases  I 
limited  myself  to  ascertaining  from  the  Society  whether  the  determination  had 
been  made  before  that  date.  Three  cases  where  the  determination  seemed 
incomplete  were  referred  back  to  The  Law  Society  and  resolved. 

7.  In  162  cases  I  have  made  enquiries  into  The  Law  Society’s  treatment  of 
a  complaint  and  in  140  I  have  completed  my  examination. 

8.  In  26  of  the  cases  which  I  have  examined,  I  invited  The  Law  Society  to 
seek,  or  myself  sought,  further  observations  from  solicitors  where  I  felt  fuller 


144 


explanation  was  required  or  desirable  for  the  complainant.  In  13  cases  I  in¬ 
formed  The  Law  Society  that  I  felt  its  treatment  incomplete  but  in  1 1  of  those 
cases  I  agreed  with  its  eventual  decision  that  an  issue  of  conduct  was  not  in 
question  or  substantiated.  In  two  cases  I  recommended  that  the  Society?  should 
reconsider  the  complaint  as  raising  an  issue  of  professional  conduct  and  in 
both  cases  the  Council  of  the  Society  subsequently  informed  the  solicitor* 
their  conduct  was  deprecated. 

9.  I  have  not  sent  solicitors  copies  of  my  case  reports  where  the  issues  have 
clearly  not  concerned  conduct  and  The  Law  Society  has  not  previously  com¬ 
municated  with  them,  unless  there  seemed  to  be  a  positive  advantage  in  d  oing  so. 

10.  I  have  seen  60  individuals  in  personal  interview  and  have  helped  some 
to  understand  what  complaints  The  Law  Society  has  power  to  investigate  and 
(I  hope)  helped  some  to  decide  on  priorities  for  action. 

THE  LAW  SOCIETY 

11.  Strictly  speaking,  my  function  is  limited  to  examining  The  Law  Society’s 
treatment  of  complaints  about  a  solicitor’s  conduct  and.  as  indicated  above, 
I  have  found  relatively  little  cause  for  criticising  the  way  in  which  the  Society 
has  carried  out  its  responsibilities  within  its  powers. 

12.  No  allegation  has  been  made  to  me  that  outright  financial  dishonesty 
has  been  incompletely  considered  by  the  Society  (save  one  where  the  Society 
had  already  initiated  disciplinary  proceedings  and  a  few  where  dishonest 
motives  were  inferred  from  facts  which  plainly  gave  no  grounds  for  such  an 
inference).  This  negative  experience  leads  me  to  feel  that  The  Law  Society  is 
thorough  in  dealing  with  these  serious  matters. 

13.  I  have  found  it  very  difficult  to  gauge  what  is  a  reasonable  time  for  The 
Law  Society  to  deal  with  a  particular  case.  I  have  on  occasions  urged  swifter 
action  when  an  undecided  complaint  is  referred  to  me  and  there  have  been 
cases  when  I  have  been  aware  that  the  Society  has  been  overwhelmed  by  the 
volume  of  correspondence,  the  mass  of  documents  or  the  number  of  alleged 
misdeeds.  In  complaints  which  traverse  various  matters,  not  all  within  the 
Society’s  scope  to  consider,  it  is  for  the  Society  to  judge  how  extensive  its 
investigations  should  be :  it  is  not  always  possible  to  dot  every  i  and  cro?ss  every  t. 
In  a  number  of  these  multiple  complaints  I  have  sought  the  solicitors’  further 
comments  or  criticised  details  of  the  Society’s  treatment,  without  disagreeing 
with  its  overall  determination.  Occasionally  I  have  felt  that  the  Society  should 
have  reached  its  decision  earlier  than  it  did. 

14.  I  have  seen  cases  ot  protracted  correspondence  between  The  Law  Society 
and  complainants  who  continually  rephrase  or  add  to  their  complaints,  with 
the  result  that  the  solicitors  have  difficulty  in  giving  precise  answers.  This  is  an 
unsatisfactory  but  inevitable  consequence  of  the  system  of  written  representa¬ 
tions.  From  my  limited  experience  it  is  my  impression  that  much  of  the  work 
of  The  Law  Society  would  be  reduced  and  speeded  up  if  the  public  had  a  greater 
understanding  of  the  law  and  legal  processes — a  matter  to  which  I  return  later 
in  this  report — and  if  every  solicitor  were  to  give  his  client  early  and  sufficient 
explanations  of  the  issues  involved. 

15.  The  Law  Society,  having  given  a  decision  on  a  complaint  which  the 
complainant  does  not  accept  and  on  which  he  continues  to  correspond,  may 
inform  him  that  no  further  letters  will  be  answered.  I  do  not  criticise  this 
procedure,  but  in  one  case  I  invited  The  Law  Society  to  consider  a  later  letter 
as  amounting  to  a  fresh  complaint. 

16.  In  virtually  all  cases  the  main  allegation  to  me  has  been  that  the  decision 
of  the  Society  was  wrong  and  has  often  been  coupled  with  allegations  that  the 
investigation  should  have  been  wider  in  scope,  for  instance  by  questioning 


145 


witnesses  or  seeking  information  from  court  records.  It  is  not  generally  appreci¬ 
ated  that  The  Law  Society's  powers  are  limited  by  its  Charter  and  by  Act  of 
Parliament  and  that  it  has  no  power  to  summon  witnesses  or  order  a  solicitor 
to  compensate  a  client.  Whilst  the  Society  endeavours  to  make  clear  that  it 
cannot  consider  matters  of  law  or  give  legal  advice,  there  are  those  who  believe 
it  to  be  a  form  of  court  and  feel  that  issues  are  being  evaded  when  no  opinion 
is  expressed. 


17.  In  examining  the  Society’s  treatment  of  a  complaint  I  have  considered 
not  only  how  it  has  pursued  its  enquiries  but  how  the  actions  of  the  solicitor 
have  struck  me  as  an  independent  layman.  I  cannot  comment  on  issues  of  law, 
the  competence  shown  in  handling  affairs  or  the  fees  chargeable,  but  there  seem 
to  me  areas  in  the  professional  practice  of  solicitors  which  may  not  be  wholly 
satisfactory  for  the  public.  I  say  “may”  because  experience  is  slow  to  accumu¬ 
late  and  my  sample  small  compared  with  the  whole  range  of  a  solicitor’s 
responsibilities. 


18.  Although  the  Law  Society  does  not  keep  detailed  statistics  about  the 
nature  of  complaints,  I  understand  it  finds  that  only  about  25  per  cent,  of 
complaints  received  raise  possible  issues  of  professional  conduct.  A  large 
proportion  of  the  remainder  appears  to  be  outside  the  Society’s  powers  to 
determine  and  no  doubt  some  are  frivolous  or  vexatious.  The  cost  of  the 
Society  of  dealing  with  complaints  by  the  public  is  of  the  order  of  £100,000 
a  year  and  yet  there  are  times  when  its  staff  are  hardly  able  to  keep  abreast  of 
correspondence.  It  must  be  a  cause  for  concern  that  effort  on  such  a  large 
proportion  of  complaints  is  nugatory.  For  this  reason  I  have  been  concerned 
to  study  the  nature  and  circumstances  of  the  complaints  more  deeply  than  my 
function  strictly  requires :  there  appears  to  be  a  considerable  measure  of  public 
discontent  which  cannot  be  wholly  attributed  to  the  bitterness  a  man  feels 
when  he  has  lost  a  dispute. 

Negligence 

19.  There  are  suggestions  of  negligence  in  a  large  proportion  of  complaints 
made  to  the  Law  Society  and  subsequently  referred  to  me,  varying  from  asser¬ 
tions  of  a  definite  error  by  the  solicitor  to  criticism  of  his  advice. 

20.  The  complex  problems  with  which  solicitors  deal  are  often  open  to 
different  opinions  and  approaches,  particularly  before  all  the  relevant  informa¬ 
tion  is  available  or  assessed.  Clients  dissatisfied  with  the  conclusion  of  a  matter 
sometimes  feel  that  if  it  had  been  differently  handled,  with  more  weight  put 
on  the  relevance  or  importance  of  particular  factors,  the  result  would  have 
been  more  in  their  favour.  Briefly,  they  cannot  accept  the  outcome.  They 
subsequently  appeal  to  The  Law  Society  and  are  aggrieved  that  the  Society 
cannot  consider  questions  of  law  and  that  further  funds  must  be  put  at  risk  for 
obtaining  legal  advice  from  an  independent  solicitor. 

21.  In  some  cases  the  client  represents  the  matter  as  an  issue  of  conduct 
(and,  indeed,  the  dividing  line  between  negligence  and  misconduct  may  be 
elusive)  and  is  disgruntled  when  told  that  the  question  of  negligence  must  be 
disposed  of  before  the  question  of  misconduct  can  be  investigated.  Viewed 
dispassionately,  the  procedure  is  logical  in  that  The  Law  Society  has  not  the 
powers  of  a  court  and  its  enquiries  could  prejudice  either  solicitor  or  client  in 
the  legal  action.  But  the  aggrieved  client  is  not  at  all  dispassionate  and,  seeming 
to  get  no  support  from  The  Law  Society,  may  deduce  that  all  solicitors  are  a 
mutually  supporting  closed  shop. 

22.  The  Law  Society  is  very  careful  not  to  express  an  opinion  on  whether 
there  has  been  negligence  or  not.  There  are  those  who  conclude  from  this  that 
they  have  a  case  because  The  Law  Society  has  not  denied  it.  When  several  other 
solicitors  have  expressed  a  negative  view  (and  charged  for  their  work)  these 
clients  further  conclude  that  “you  cannot  sue  a  solicitor”. 
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23.  Such  experience  as  I  have  does  not  support  this  conclusion  where  an 
error  has  plainly  occurred.  But  I  have  not  found  it  possible  to  form  an  opinion 
on  more  complex  issues  where  interpretation  of  the  law  or  the  advice  given  has 
been  in  question.  On  occasions  I  have  wondered  how  complete  has  been  the 
explanation  of  advice  that  there  is  no  case,  and  there  appear  to  be  clients  who 
regard  with  considerable  suspicion  a  solicitor’s  valid  reasons  for  not  acting, 
such  as  a  conflict  of  interest  or  lack  of  requisite  specialist  experience.  Since  some 
aspect  of  negligence  is  alleged  in  so  many  complaints  I  believe  that  there  is  ? 
need  for  the  public  to  have  confidence  that  they  can  readily  get  impartial  and 
expert  advice  when  they  are  considering  proceedings  against  a  solicitor.  I  have 
given  much  thought  to  this  in  the  past  year. 

24.  It  seems  to  me  that  lists  of  solicitors  who  have  the  skill  and  experience 
for  professional  negligence  litigation  should  be  compiled  and  available  to  the 
public  on  demand.  It  may  well  be  that  the  client  would  choose  a  solicitor  remote 
from  the  area  of  practice  of  the  solicitor  against  whom  negligence  is  alleged 
and  that  any  legal  aid  application  should  be  dealt  with  outside  that  area. 
The  present  process  of  clients  hawking  these  affairs  to  solicitors  haphazardly 
recommended  by  friends  or  bank  managers  does  not  make  for  public  confidence 
in  an  aspect  of  the  law  where  suspicion  of  excessive  professional  loyalty  is 
inevitable. 

Competence 

15.  An  allegation  that  a  solicitor  has  not  handled  the  client’s  affairs  with 
complete  skill  is  implicit  in  a  number  of  the  complaints  made  to  The  Law 
Society  and  referred  to  me.  I  have  neither  the  experience  nor  the  knowledge  to 
form  adequate  opinions  in  individual  cases,  although  I  am  convinced  that  some 
disappointed  litigants  instinctively  assume  that  their  solicitors  must  have  been 
at  fault. 

26.  There  are  some  cases,  however,  particularly  those  which  have  proceeded 
slowly,  in  which  I  have  the  impression  that  one  party’s  solicitors  have  acted 
with  greater  forcefulness  and  experience  than  the  other’s.  I  hesitate  to  conclude 
that  the  more  skilled  take  advantage  to  delay  the  proceedings  unduly,  but  the 
possibility  of  an  obstacle  to  the  administration  of  justice  is  present  particularly 
where  the  plaintiff  is  a  man  of  limited  means  and  the  defendant  is,  or  has  the 
backing  of,  a  wealthy  organisation  given  to  instructing  solicitors  of  vast  experi¬ 
ence  in  this  type  of  litigation.  For  example,  a  fatal  accident  claim  which  came 
to  my  attention  has  still  not  been  brought  to  a  hearing  after  six  years,  although 
criminal  proceedings  were  completed  within  four  months  of  the  accident,  and 
I  can  only  deduce  that  the  plaintiff’s  solicitors  lacked  the  forcefulness  and 
perhaps  the  expertise  of  their  opponents. 

27.  I  feel  there  is  need  for  the  public  to  have  more  information  on  the  experi¬ 
ence  and  specialized  fields  of  firms  of  solicitors;  ior  a  system  of  control  to 
prevent  solicitors  dealing  with  matters  of  which  they  have  little  experience; 
and  for  the  timing  of  negotiations  and  subsequent  proceedings  before  trial  to 
be  more  precisely  regulated.  In  brief,  a  client  should  have  confidence  that  the 
solicitors  he  instructs  will  not  be  lacking  the  skill,  experience  and  procedural 
armoury  to  match  his  opponents. 

28.  Professional  competence  is  also  affected  when  a  solicitor  or  firm  of 
solicitors  simply  takes  on  too  much  work  and  is  unable  to  give  individual  cases 
the  attention  they  deserve.  In  those  cases  where  I  have  had  this  impression, 
questions  of  negligence,  competence  and  conduct  have  been  raised  and  there 
have  been  complaints  of  delays  in  answering  letters  or  expediting  business. 
The  intervention  of  The  Law  Society  seeking  the  solicitor’s  observations  may 
help  the  individual  case,  possibly  at  the  expense  of  others;  but  these  seem  the 
most  unsatisfactory  complaints  to  resolve,  apart  from  the  exceptional  case 
which  justifies  The  Law  Society  in  exercising  its  statutory  discretion  to  issue 
he  next  practising  certificate  subject  to  conditions. 
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Dishonesty 

29.  My  impression  is  that  The  Law  Society’s  handling  of  complaints  of 
dishonesty  is  satisfactory  to  the  public.  There  is,  however,  one  problem  in  this 
field  which  has  caused  me  concern  and  it  is  illustrated  by  a  case  brought  to  my 
attention.  A  solicitor  was  dismissed  by  his  firm  for  financial  irregularities 
although  there  was  no  actual  loss  to  the  clients  or  partners.  The  facts  were 
reported  to  The  Law  Society  but,  while  investigations  were  continuing,  the 
solicitor  was  employed  by  another  firm  and  later  convicted  of  stealing  its  clients’ 
money.  My  impression  is  that  The  Law  Society  was  not  slower  in  its  enquiries 
than,  say,  the  fraud  squad  would  have  been.  Nevertheless  during  the  period  of 
secrecy  surrounding  the  Society’s  investigation  unsuspecting  members  of  the 
public  suffered  loss.  The  possibility  of  compensation  by  the  partners  or  by  the 
Society’s  compensation  fund  does  not  wholly  solve  the  clients’  difficulties.  At 
my  invitation  The  Law  Society  is  considering  the  problem  of  protecting  the 
public  while  investigations  are  continuing. 


THE  NATURE  OF  THE  COMPLAINTS 

Delays 

30.  The  most  frequent  complaint  is  of  delay  in  handling  clients’  affairs. 
Whilst  the  processes  of  litigation  sometimes  seem  slow  to  a  layman,  those  cases 
which  I  have  examined  suggest  that  legal  processes  are  not  normally  the  exclu¬ 
sive  causes  of  delay.  In  many  cases  it  is  possible,  with  the  benefit  of  hindsight, 
to  see  where  substantial  time  (and  probably  costs)  could  have  been  saved, 
although  some  of  these  delays  are  certainly  not  of  the  solicitors’  making.  Delays 
in  getting  expert  or  professional  opinion  or  in  correspondence  with  other 
organisations  (including  Government  Departments)  are  sometimes  consider¬ 
able,  and  can  be  very  infectious.  Whether  delays  attributable  to  solicitors  amount 
to  negligence  or  misconduct  can  be  debatable  and  it  is  in  these  borderline  cases 
more  than  others  that  I  have  sought  (cr  invited  The  Law  Society  to  seek) 
further  information.  In  one  case,  I  recommended  that  the  Council  of  the  Society 
should  reconsider  the  complaint  as  an  issue  of  professional  conduct. 

31.  Delays,  whether  in  litigation  or  not,  are  not  just  a  question  of  waiting 
for  results.  Quite  apart  from  the  emotional  strain,  the  whole  circumstances  of 
life  may  change  when  five,  six  or  even  more  years  elapse  between  the  original 
event  and  the  conclusion.  Some  clients,  perhaps  obliged  to  keep  solicitors  in 
funds  in  the  intervening  period,  have  to  make  radical  alterations  to  their  life¬ 
style  even  to  the  point  of  staving  off  bankruptcy.  My  experience  is  that  delay 
is  most  commonly  complained  of  in  matrimonial  proceedings,  in  the  administra¬ 
tion  of  estates  and  in  some  particular  areas  of  civil  litigation  such  as  building 
disputes  and  accident  claims. 

32.  I  believe  there  is  need  for  the  causes  of  delays  in  the  whole  process  of 
the  law  to  be  studied  by  those  with  the  necessary  knowledge  asd  sources  of 
information.  By  no  means  all  these  delays  are  wholly  within  the  control  of 
solicitors  or  curable  by  stop-gap  measures  at  particular  points  or  by  disciplinary 
action  in  individual  cases. 

Solicitors’  charges 

33.  Solicitors’  charges  are  not  matters  which  I  have  any  powers  to  consider. 
They  do,  however,  form  the  basis  of  a  large  number  of  complaints  and  are 
implicit  in  others  in  which  the  prime  complaint  is  that  the  solicitor  has  not 
handled  the  client’s  affairs  as  well  as  may  be.  On  questions  about  charges  I  have 
not  been  able  to  do  more  than  draw  attention  to  The  Law  Society’s  obligation 
(in  matters  not  involving  litigation)  to  scrutinise  a  solicitor’s  bill  at  the  instance 
of  the  client  and  issue  a  certificate  as  to  its  fairness  and  reasonableness,  and  to 
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the  client’s  right  in  all  cases  to  have  his  solicitor’s  bill  “taxed”,  that  is  assessed, 
by  the  court. 

34.  The  root  cause  of  complaints  about  charges  often  seems  to  be  that, 
since  the  client  does  not  know  what  charges  may  be  expected,  the  final  bill 
comes  as  a  complete  surprise.  Although  the  indications  are  that  fees  are  seldom 
now  considered  a  subject  too  delicate  to  mention,  cases  coming  to  me  show  that 
solicitors’  estimates  are  sometimes  vague  and  optimistic  and  the  client  has  no 
idea  what  costs  have  been  incurred  to  date.  I  have  studied  the  accounting 
methods  of  one  firm  of  five  partners  who  use  a  time-costing  system  based  on  a 
recommendation  of  The  Law  Society:  they  are  able  to  tell  a  client,  at  a  few 
minutes’  notice,  what  his  charges  are  up  to  the  previous  evening,  and  the 
partner  or  legal  executive  dealing  with  a  client’s  affairs  can  tell  him  when  present 
costs  are  approaching  earlier  estimates  made,  and  make  fresh  ones.  With  such 
a  system  and  sufficient  explanation  of  what  has  to  be  charged  for,  a  client  knows 
where  he  stands.  It  is  where  explanation  is  inadequate  and  accounts  not  avail¬ 
able  that  he  becomes  suspicious  and  feels  he  has  been  taken  for  a  ride. 

35.  The  public  are  encouraged  to  “shop  around”  in  most  of  their  affairs, 
from  buying  detergents  upwards.  It  is  very  reasonable  that  the  client  should 
seek  an  estimate  from  his  solicitor  and  that  the  solicitor  should  give  one, 
explaining  where  uncertainties  may  lie,  and  if  unforeseen  work  becomes  neces¬ 
sary  it  seems  to  me  that  the  client  should  be  kept  informed.  In  one  recent  case, 
the  purchaser  of  a  house  sought  estimates  on  the  telephone  from  five  local 
solicitors  and  instructed  those  whose  estimate  was  marginally  the  cheapest. 
Their  ultimate  charges  were  substantially  larger  than  the  estimate.  No  explana¬ 
tion  was  offered,  and  the  client  deduced  a  lack  of  care  in  business  methods  and 
drew  some  inference  that  there  was  impropriety  in  offering  the  original  estimate. 


The  solicitor’s  lien 

36.  The  solicitor’s  lien  on  documents  is  usually  a  procedure  clients  only 
discover  by  harsh  experience — sometimes  when  the  client  is  disenchanted  and 
seeks  to  change  solicitors  without  paying  the  full  bill.  Although  I  have  come 
across  cases  in  which  solicitors  have  as  a  courtesy  waived  a  lien  on  documents 
without  prejudice  to  any  further  action  they  may  take  to  recover  fees,  I  do  not 
think  the  securing  of  costs  by  the  exercise  of  a  lien  is  a  wholly  satisfactory 
procedure. 

37.  In  my  view  a  client  should  have  his  papers  returned  when  he  needs  them 
to  pursue  further  action  on  which  he  is  seeking  other  advice.  The  solicitor  can 
always  take  proceedings  for  his  charges,  in  which  the  client  is  at  risk  for  costs, 
but  for  the  client  to  be  obliged  to  incur  delays  and  charges  in  taking  legal  action 
for  the  recovery  of  documents  seems  to  me  unfair. 

38.  It  was  in  a  case  where  solicitors  expressed  the  intention  of  retaining 
papers  which  had  no  relation  to  the  particular  business  in  respect  of  which  the 
clients  owed  them  money  that  I  recommended  that  The  Law  Society  should 
reconsider  the  issue  as  a  matter  of  conduct  constituting  a  possible  abuse  of 
the  lien. 

THE  CIRCUMSTANCES  GIVING  RISE  TO  THE  COMPLAINTS 

39.  I  have  kept  a  record  of  the  general  circumstances  in  which  complaints 
have  arisen  in  the  hope  of  detecting  the  areas  where  significant  discontent 
may  exist.  These  circumstances  are  broken  down  in  the  statistics  set  out  in 
Appendix  II.  It  is  noticeable  that  I  have  had  very  few  complaints  arising  from 
criminal  cases. 

40.  Property  disputes  include  a  wide  variety  of  matters  which  I  have  as  yet 
been  unable  to  categorise  precisely.  Many  clients  have  difficulty  in  accepting 
what  it  may  be  necessary  to  show  before  a  judge  when  they  have  already  con¬ 
vinced  themselves  that  they  “know  all  the  facts”.  The  fine  taken  and  expense 
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incurred  in  seeking  expert  opinion  of  surveyors,  valums,  accountants  and  so 
forth  is  resented.  Many  people  have  little  idea  of  the  work  involved  in  con¬ 
veyancing  or  the  administration  of  estates  and  tend  to  diraw  parallels  with  the 
experience  of  others  where  in  fact  the  circumstances  nay  be  quite  different. 
The  tenants  and  landlords  with  whose  cases  1  have  been  concerned  do  not  seem 
to  understand  the  law  or  the  principles  on  which  it  is  based. 

41.  In  divorce,  the  idea  that  the  greater  sinner  should  suffer  most  in  main¬ 
tenance,  property  division  or  the  custody  of  children  des  hard  in  the  public 
mind.  Some  husbands  and  wives  are  appalled  at  what  they  consider  untruths 
in  the  other  side’s  statements — and  they  may  well  be  right:  their  knowledge  is 
probably  better  than  solicitors’  or  counsel’s  in  personal  matters. 

42.  The  majority  of  circumstances  in  which  complaints  have  arisen  show 
how  incomplete  is  the  public  understanding  of  the  law  and  legal  processes.  In 
some  cases  I  have  the  impression  that  solicitors’  explarations  in  consultation 
were  inadequate,  but  there  are  also  clients  whose  views  hai  intractably  hardened 
before  seeking  advice  to  the  extent  that  they  cannot  belfeve  other  opinions  are 
even  possible.  Some  progress  in  educating  the  public  has  been  made.  The  Law 
Society  has  published  booklets  and  makes  film  strips  and  lectures  available  to 
schools  on  request;  but  much  of  the  public’s  knowledge  s  haphazardly  gathered 
from  newspapers,  television  or  hearsay  and  applied  to  thiir  own  affairs  without 
real  discrimination.  Citizens’  Advice  Bureaux  and  Law  Centres  endeavour  to 
make  information  and  a  degree  of  advice  more  readily  aid  economically  avail¬ 
able  but  this,  like  the  solicitor’s  advice,  may  be  too  late.  Whether  it  is  possible 
to  teach  in  schools  as  a  compulsory  subject  sufficient  law  for  citizens  later  to 
have  a  reasonable  understanding  of  their  own  affairs  I  ib  not  know,  but  until 
there  is  more  complete  understanding  many  an  individual’s  recourse  to  law 
will  be  a  traumatic  experience  in  which  a  sense  of  injustice  will  remain.  Com¬ 
plaints  will  still  be  made  to  those  who  are  prepared  to  isten  and  bitterness  set 
in  when  no  more  can  be  done. 

The  powers  of  the  Lay  Observer 

43.  At  this  stage  in  my  experience,  I  have  not  found  the  Lay  Observer’s 
powers  inadequate.  I  have  been  grateful  for  The  Law  Society’s  co-operation 
in  further  enquiries  when  it  has  been  questionable  whether  the  subject  is  within 
my  powers  or  not.  This  has  helped  me  to  form  opinions,  albeit  tentative,  on 
some  of  the  needs  I  have  mentioned.  My  general  feeling  *  that  it  is  uniikdj  Act 
a  lay  observer  would  have  the  knowledge  or  the  experieice  on  which  to  found 
reliable  opinions  on  such  matters  as  negligence  and  professional  competence, 
even  if  he  had  the  powers  to  extract  information  from  all  sources.  For  the  same 
reason  I  do  not  think  he  is  a  suitable  person  to  give  practical  information  on  the 
application  of  the  law  to  a  particular  case.  It  is  a  formidable  task  for  a  layman 
to  gain  even  some  knowledge  of  law  and  procedures  evolved  over  centuries, 
but  to  expect  him  to  gain  an  understanding  sufficient  for  some  kind  of  adjudica¬ 
tion  in  individual  cases  would  be  to  make  him  more  lawyer  than  layman. 

44.  Nevertheless,  the  Lay  Observer  acquires  a  considerable  body  of  informa¬ 
tion  about  tne  areas  of  public  dissatisfaction  with  the  legal  process:  cranks  and 
disgruntled  litigants  are  among  those  who  complain  to  me,  but  they  are  not  a 
majority.  In  drawing  attention  to  some  features  of  the  legal  process  which 
seem  to  me,  a  layman,  unsatisfactory,  I  am  seeking  to  illustrate  what  I  am 
coming  to  believe  is  a  significant  truth— in  many  cases  the  public  finds  the 
working  of  the  law  to  be  too  slow,  too  expensive  and  too  difficult  to  understand. 


Summary  of  impressions 

45.  My  total  sample  of  cases  is  too  small  to  form  positive  conclusions,  but 
I  have  gained  a  number  of  impressions  which  I  summarize  here.  I  include  certain 
tentative  suggestions  for  improvement  in  aspects  of  the  legal  process  where  a 
need  has  come  to  my  attention. 


150 


(1)  I  have  not  found  The  Law  Society’s  treatment  of  complaints  inadequate 
except  in  some  minor  matters  of  detail  or  explanation. 

(2)  Since  the  Society  has  no  power  to  decide  complaints  concerning  negli¬ 
gence  or  professional  competence  a  considerable  amount  of  its  work  in 
unravelling  complaints  is  necessarily  unproductive. 

(3)  The  indications  are  that  some  nugatory  effort  would  be  saved  if  the 
public  had  a  better  understanding  of  the  law  and  legal  processes  and  if 
explanation  in  some  solicitors’  offices  »vas  more  complete.  There  is  a 
continuing  need  for  better  public  understanding  of  the  principles  and 
processes  of  the  law,  particularly  before  individuals  become  emotionally 
involved  in  their  particular  affairs. 

(4)  There  is  a  need  to  ensure  that  members  of  the  public  have  confidence 
that  they  will  be  competently  and  impartially  advised  when  they  seek 
to  bring  proceedings  against  solicitors  for  negligence. 

(5)  There  is  a  need  for  the  public  to  have  confidence  that  the  skill  and 
experience  of  solicitors  acting  in  certain  litigation  is  not  in  question  and 
that  undue  advantage  cannot  be  taken  by  those  of  greater  expertise. 

(6)  Delays  throughout  the  whole  range  of  legal  processes  cause  considerable 
distress  to  individual  members  of  the  public.  There  is  a  need  for  these 
delays  to  be  studied  with  a  view  to  reducing  them. 

(7)  In  some  solicitors’  offices  there  is  a  need  for  better  standards  of  estimating 
costs  and  furnishing  up-to-date  accounts. 

(8)  There  is  a  need  to  review  the  effects  of  the  exercise  of  a  solicitor’s  lien 
and  to  eliminate  those  aspects  which  are  not  in  the  public  interest. 

(9)  Despite  some  indications  of  public  demand  to  the  contrary,  there  is  no 
case  at  present  for  an  increase  in  the  Lay  Observer’s  powers. 


4th  March  1976. 


(Signed)  Godfrey  Place 

Lay  Observer 


[NOTE:  APPENDIX  I  to  this  Report  is  reproduced  at  pp.  266-267 
of  the  Working  Paper,  ’’Discipline  as  a  Means  of  Assuring 
Continuing  Competence  in  the  Professions  and  Tables  of  Discipline 

Activities  by  Profession”] 
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APPENDIX  II 


Statistics 

(17.2.75  to  31.1.76) 

The  Lay  Observer's  Work 

Number 

1.  Correspondents  .  437 

2.  Allegations  accepted  for  examination  .  162 

3.  Allegations  disposed  of  .  140 

4.  Cases  where  Lay  Observer  criticised  The  Law  Society’s  treatment 
of  a  complaint  (including  two  cases  where  he  recommended  the 
Council  of  The  Law  Society  to  reconsider  a  complaint  as  raising 

an  issue  of  professional  conduct) . .  13 


Nature  of  Complaints  whose  treatment  by  The  Law  Society 


was  examined  by  the  Lay  Observer 

Nature  Number 

1.  Undue  delays  .  82 

2.  Withholding  documents  or  information,  exercise  of  lien  ...  47 

3.  Accounts  .  14 

4.  Disclosing  confidential  information .  13 

5.  Conflicts  of  interest,  collusion  .  12 

6.  Unqualified  staff  .  10 

7.  Negligence  or  incompetence  .  13 


Note:  In  most  cases  the  above  classification  refers  to  the  principal  complaint 
raised  by  the  correspondent,  but  in  some  cases  two  or  more  complaints  are 
included  from  a  single  correspondent. 


Circumstances  of  Complaints  whose  treatment  by  The  Law  Society 
examined  by  the  Lay  Observer 


Number 


1.  Criminal  proceedings  .  3 

2.  Matrimonial  proceedings .  29 

3.  Administration  of  estates .  23 

4.  Landlord  and  tenant  .  16 

5.  Conveyancing  .  7 

6.  Miscellaneous  property  disputes  (boundaries,  buildings,  patents, 

motor-cars,  stocks  and  shares,  etc.)  .  62 

7.  Contractual  disputes  . '  3 

8.  Professional  negligence  (architects,  doctors,  solicitors)  ...  4 

9.  Personal  injury  cases  .  3 

10.  Miscellaneous  .  12 


Note:  I  have  also  kept  record  of  the  circumstances  of  complaints  which  were 
not  within  my  powers  to  examine:  they  indicate  a  very  similar  proportion  to 
the  above. 
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SECOND  ANNUAL  REPORT  OF  THE  LAY  OBSERVER  UNDER 
SECTION  45  OF  THE  SOLICITORS  ACT  1974 


To  the  Right  Honourable  the  Lord  Elwyn-Jones,  C.H., 
Lord  High  Chancellor  of  Great  Britain 


I  have  the  honour  to  submit  my  Annual  Report  for  my  second  year  in  this 
appointment,  which  I  completed  on  16th  February  1977. 

REVIEW  OF  WORK  DONE  DURING  THE  YEAR 

2.  305  correspondents  have  represented  their  problems  to  me  during  the  year. 
127  have  concerned  The  Law  Society’s  treatment  of  a  complaint  about  a 
solicitor’s  conduct  into  which  I  have  enquired,  and  in  117  1  have  completed 
my  examination. 

3.  In  six  cases  I  have  informed  The  Law  Society  that  I  felt  a  more  complete 
treatment  by  the  Society  was  desirable,  in  three  of  whidii  I  have  recommended 
that  the  matter  be  referred  to  the  Council  rather  than  decided  by  an  individual 
officer.  In  four  cases  I  have  recommended  that  the  decision  of  the  Society  be 
reconsidered.  In  one  (which  required  expedition  rathei  than  reconsideration) 
the  Council  rebuked  the  solicitor  in  an  incidental  mattec  represented  originally 
to  me;  one  is  as  yet  undecided;  one  was  more  completely  explained  but  not 
altered  in  substance;  and  in  the  fourth  the  Council  expressed  certain  wishes  to 
the  solicitor  to  which  I  refer  in  paragraph  19  of  this  report. 

4.  I  have  continued  to  see  individual  complainants  where  1  have  thought 
verbal  explanation  warranted  this  or  to  determine  tie  true  nature  of  the 
complaint  where  correspondence  was  not  clear.  For  sorre,  personal  explanation 
has  been  an  advantage  and  others  may  have  found  a  ce^ain  therapy  in  talking 
about  their  problems — it  is  surprising  how  less  condudve  to  acrimony  is  the 
spoken  rather  than  the  written  word. 

5.  Although  the  number  is  rather  smaller  than  last  yea:,  the  types  of  problem 
the  public  feel  they  encounter  follow  a  very  similar  pattern. 

THE  LAW  SOCIETY’S  TREATMENT  OF  COMPLAINTS 

6.  I  would  again  emphasize  that  no  case  of  seriois  dishonesty — such  as 
misappropriation  of  funds  or  deliberate  deceit  of  a  senious  nature — has  been 
referred  to  me  after  decision  by  The  Law  Society.  I  conclude,  as  I  did  in 
paragraph  12  of  last  year’s  Report1,  that  the  Society  discharges  its  duties  in 
these  respects  with  thoroughness. 


1.  First  Annual  Report  of  the  Lay  Observer  1975-1976,  H.C.  382  (1975-76). 
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7.  In  a  number  of  cases  the  public  have  alleged  that  The  Law  Society  has 
been  slow  in  determining  their  complaints.  Unless  circumstances  warrant  an 
immediate  intervention  by  the  Society  into  the  solicitor’s  records — as  would  be 
the  case  in  serious  dishonesty — the  Society’s  practice  is  to  obtain  the  solicitors 
written  observations.  This  requires  swift  and  accurate  co-operation  by  the 
solicitor  complained  of  or  the  complainant  becomes  suspicious  and  untrusting. 
Despite  increased  experience,  I  still  find  it  difficult  to  set  a  yardstick  on  what  is  a 
reasonable  time  for  complaints  to  be  determined  by  the  Society.  In  two  cases 
this  year  there  was  a  total  absence  of  response  from  the  solicitors  to  the  Society’s 
letters  for  more  than  two  months,  in  spite  of  reminders.  In  one  of  these  cases 
the  issue  of  not  replying  to  the  Society’s  letters  has  itself  been  brought  before 
the  Council  as  a  matter  of  conduct.  In  a  few  other  cases  solicitors’  replies  have 
been  incomplete  in  detail,  leading  to  further  correspondence  and  delay.  Any 
lack  of  complete  co-operation  in  these  written  representations  by  an  individual 
solicitor  or  firm  brings  the  reputation  of  the  profession  and  the  standing  of 
The  Law  Society  into  question  in  the  eyes  of  the  public. 

8.  In  the  considerable  majority  of  matters  referred  to  me  it  is  not  the 
propriety  of  the  solicitor’s  conduct  that  is  in  question,  but  rather  is  there 
criticism  of  how  he  has  done  his  work  in  the  broadest  sense.  Complaint  may  be 
levelled  at  any  part  of  the  whole  range  of  his  activity:  the  lime  taken,  explana¬ 
tions  given,  the  quality  of  the  advice,  the  fees  charged.  Where  the  propriety 
of  conduct  is  in  question  in  complaints  referred  to  me  after  The  Law  Society’s 
decision,  jt  is  of  a  nature  which  would,  if  substantiated,  be  more  likely  to  merit 
deprecation  or  rebuke  rather  than  disciplinary  proceedings.  Many  of  these 
complaints  cannot  be  satisfactorily  resolved  on  the  conflicting  information 
represented  to  the  Society.  Some  are  so  trivial  that  detailed  investigation  is 
not  justified.  Nevertheless,  my  own  view  is  that  not  only  individual  firms  of 
solicitors  but  the  profession  generally  would  benefit  from  the  knowledge  of 
even  trivial  complaints  which  indicate  an  area  of  public  dissatisfaction.  1  beheve 
there  is  a  service  to  the  profession,  and  therefore  to  the  public,  that  The  Law 
Society  can  perform  in  the  consideration  of  these  complaints  which  are,  in  the 
final  count,  criticisms  of  the  competence  of  solicitors. 


THE  NATURE  OF  THE  COMPLAINTS 

9.  These  follow  a  very  similar  pattern  to  last  year.  Allegations  of  negligence, 
incompetence  or  dissatisfaction  with  the  advice  given  are  implied  in  the  majority 
of  complaints  even  where  the  complaint  purports  to  be  about  professional 
conduct.  The  public  are  most  usually  seeking  a  redress  which  it  is  not  within 
The  Law  Society’s  powers  to  determine. 


Complaints  about  competence  generally 

10.  I  have  found  no  reason  to  revise  my  impression  of  last  year*  that  the  prime 
need  for  the  client  seeking  redress  for  the  alleged  negligence  of  a  solicitor  is  that 
the  client  should  have  confidence  that  he  will  be  competently  and  impartially 
advised.  Suggestions  continue  to  reach  me  that  negligence  might  be  dealt  with 
on  representations,  written  or  oral,  before  a  committee — either  with  independent 
lay  members  or  within  the  aegis  of  The  Law  Society— but  I  do  not  believe  there 
is  a  proper  substitute  for  the  individual  client  explaining  his  allegation  to  an 
independent  skilled  adviser  who  gives  him  clear  and  authoritative  advice,  and 
continues  to  act  for  him  in  any  subsequent  proceedings. 


2.  First  Annual  Report-  W  C  117.  nan.  45  (4). 
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11.  In  a  number  of  complaints  the  competence  of  the  solicitor,  in  the  sense 
of  his  skill  in  handling  the  affairs  in  which  he  is  instructed,  is  questioned.  But 
The  Law  Society  does  not  consider  complaints  of  incompetence  or  negligence. 
W  Tiilst  redress  for  the  client  can  only  be  awarded  by  the  courts,  it  seems-te-me 
very  desirable  in  the  interests  of  the  profession  and  of  the  general  pubbe-that 
lessons  from  mistakes  are  learnt.  I  have  given  some  thought  to  whether  The  Law 
Society  would  perform  a  useful  function  by  considering  complaints  about 
competence  and  I  believe  the  Society  would  be  wise  to  look  through  this  window 
on  the  world.  Although  the  courts,  the  legal  profession  and  the  press  all  “feed 
back”  experience  which  helps  the  profession  to  improve  standards,  complaints 
about  matters  which  do  not  reach  public  hearing  are  an  important  source  of 
information  which  should  not  be  overlooked. 


12.  Complaints  as  to  competence  which  reach  me  cover  the  whole  spectrum 
of  a  solicitor’s  work  and  I  believe  that  in  many  cases  The  Law  Society  could 
act  without  risk  of  prejudice  to  legal  proceedings.  1  offer  some  examples.  Where 
office  error  is  apparent,  such  as  a  date  missed,  witnesses  not  warned,  promised 
follow-up  action  not  taken  and  so  forth,  I  believe  The  Law  Society  should  at 
least  ensure  that  the  senior  partner  of  the  firm  is  informed  so  that  he  may  take 
corrective  action  in  his  office  administration:  the  facts  of  office  error  are  seldom 
in  dispute.  Delay  is  pernicious.  It  should  be  the  subject  of  Law  Society  comment 
even  if  only  in  the  form  of  an  opinion.  Where  explanation  to  the  client  has  failed 
(not  always  the  solicitor’s  fault)  the  failure  should  be  made  known  to  the 
solicitor  so  that  the  experience  is  not  lost.  It  is  not  practicable  for  The  Law 
Society  to  consider  the  quality  of  advice  in  individual  rases  but  the  circum¬ 
stances  and  the  care  with  which  it  is  given  may  merit  comment. 


13.  I  have  been  glad  to  see  that  in  the  past  year  the  Society  has  advised  the 
profession  on  providing  estimates  of  conveyancing  fees.  But  evidence  of  ill- 
considered  estimates  in  other  matters  continues  to  reach  me:  woolly  advice  in 
the  form  of  over-optimistic  estimates  for  damages  at  too  early  a  stage  can  be 
very  misleading  to  clients;  a  client’s  advisers  should  not  surprise  him  when 
recommending  a  settlement  at  the  door  of  the  court;  and  counsel's  opinion  must 
be  available  when  there  is  still  time  for  calm  thought. 


14.  It  may  well  not  be  possible  in  every  case  for  the  complainant  to  be 
informed  of  the  action  taken  or  opinion  expressed  by  the  Society,  but  this  does 
not  seem  to  me  adequate  reason  for  the  Society  giving  no  consideration  to  a 
complaint  which  raises  issues  of  competence  and  where  no  misconduct  is 
apparent.  In  many  cases  the  information  in  a  complaint  gets  no  further  than 
the  individual  officer  of  the  Society,  and  neither  the  fim  nor  any  partner  is 
aware  of  the  complaint.  The  experience  io  be  gained  for  ihe  future  is  lost. 

Complaints  relating  to  fees 

15.  Solicitors’  fees,  on  which  I  can  make  no  comment  and  The  Law  Society 
can  only  express  an  opinion  where  proceedings  on  behalf  of  a  client  have  not 
begun,  are  a  frequent  source  of  complaint.  The  public,  when  not  legally  aided, 
find  the  seeking  of  advice  very  expensive  and  become  very  worried  about  costs 
when  litigation  seems  possible.  At  the  same  time,  my  impression  is  than  solicitors 
find  certain  business  insufficiently  remunerative  and  delegate  some  work  in  a 
way  that  seems  to  the  client  impersonal.  As  I  mentioned  in  last  year’s  Report3, 
efficiency  suffers  when  solicitors  take  on  more  work  than  their  offices  can  absorb. 

16.  There  are  also  cases  where  one  wonders  whether  the  game  is  worth  the 
candle. 

17.  In  one  case,  the  client’s  costs  in  seeking  the  variation  of  a  maintenance 
order  were  more  than  double  the  annual  increase  finally  settled:  fortunately  for 
her,  she  was  legally  aided. 


3.  H.C.  332,  para.  28. 
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18.  In  another  case,  the  professional  fees  for  a  man  seeking  compensation 
for  damage  caused  by  main  road  water  flowing  into  his  cellar  already  approach 
the  amount  he  paid  for  his  house,  with  the  case  not  yet  come  to  trial.  This  latter 
case  is  one  of  a  small  number  where  action  against  a  local  authority  requires 
the  prolonged  outlay  of  considerable  funds.  Despite  some  public  impression 
to  the  contrary,  it  is  not  my  experience  that  solicitors  are  unwilling  to  Jake  action 
against  local  authorities.  Rather,  my  impression  is  that  local  authorities  are 
reluctant  to  settle  without  full  court  proceedings  and  solicitors  must  therefore 
warn  clients  that  funds  may  remain  at  risk  for  a  long  time. 

19.  One  case  was  referred  by  me  to  The  Law  Society  for  re-consideration. 
A  legally-aided  client  was  plaintiff  in  an  action  against  a  company,  who  offered 
a  settlement  of  £120  at  the  door  of  the  court,  each  party  paying  their  own  costs. 
Counsel  was  advised  by  the  plaintiff’s  solicitors  that  the  plaintiff’s  costs  would 
be  £90,  and  on  these  terms  the  settlement  was  agreed.  The  solicitors  later 
submitted  a  bill  considerably  in  excess  of  £120,  making  the  settlement  ridiculous. 
The  Council  of  the  Society  expressed  the  wish  that,  although  the  fees  charged 
were  a  matter  of  law  which  it  had  no  power  to  decide,  £30  should  be  refunded 
by  the  solicitors  to  the  client.  The  solicitors  declined  to  do  so,  saying  that  there 
were  also  pre-certificate  costs  which  they  had  intended  to  waive.  To  my  mind, 
the  client  should  have  been  given  a  reasonably  accurate  forecast  of  costs  in 
order  to  decide  whether  to  accept  the  settlement,  and  the  solicitors"  failure  to 
provide  this  forecast  and  stand  by  it  showed  inadequate  competence  and 
understanding.  That  the  sums  involved  are  relatively  small  seems  only  to 
emphasize  an  obstinate  disregard  for  the  reputation  of  their  own  firm  and  the 
profession. 

THE  CIRCUMSTANCES  GIVING  RISE  TO  THE  COMPLAINTS 

20.  As  last  year,  most  complaints  have  arisen  from  disputes  as  to  property, 
divorce  and  matrimonial  proceedings  and  the  administration  of  wills  and 
estates:  all  very  emotional  subjects. 

file  client’s  fallibility 

21.  Much  stems  from  incomplete  understanding:  a  boundary  may  be 
impossible  to  define  with  exactitude  from  earlier  plans;  spouses  seek  to  defend 
divorces  to  “clear  their  names”  where  advice  in  law  is  that  the  marriage  has 
irretrievably  broken  down;  and  beneficiaries  of  wills  misunderstand  the  duties 
of  executors.  In  my  experience  as  Lay  Observer,  the  public  are  often  ignorant 
of  the  principles  of  law  and  ovcr-optimistic  on  what  the  courts  can  do,  particu¬ 
larly  in  relation  to  the  awards  of  damages.  Popular  misconceptions  continue 
in  spite  of  apparently  competent  legal  advice:  the  common  supposition  that 
failure  to  meet  a  contract  is  criminal  fraud  or  theft,  the  “guilty  party”  in  divorce, 
and  the  “rights  of  the  first  born”  in  inheritance.  Too  often  does  the  unsuccessful 
litigant  describe  the  outcome  as  “I  was  found  guilty”. 

The  solicitor’s  fallibility 

22.  Whilst  it  is  sometimes  too  late  for  a  client  to  overcome  pre-conceived 
notions  by  the  time  he  first  takes  legal  advice,  there  are  nevertheless  cases  where 
I  have  felt  a  lot  of  sympathy  for  clients  who  have  suffered  from  inadequate 
early  explanation  or  advice  by  their  solicitors. 

23.  Again,  settlements  at  the  door  of  the  court  seem  to  me  unsatisfactory  if 
advice  to  accept  the  settlement  comes  as  a  complete  surprise,  the  atmosphere 
in  the  court  lobby  is  not  conducive  to  making  final  and  far-reaching  decisions. 
“After  two-and-a-half  hours  of  arguing  in  the  main  hall  I  was  so  confused  that 
I  ran  out  screaming”,  as  one  lady  described  her  plight.  In  another  case,  which 
had  taken  two-and-a-half  years  to  come  to  court,  counsel  advised  a  few  minutes 
before  the  court  opened  that  the  case  would  certainly  be  lost  and  costs  con¬ 
siderable.  In  another,  counsel  was  brought  in  at  the  last  minute  because  the 
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solicitor  could  not  attend  and  took  a  completely  opposite  view  to  that  of  the 
solicitor. 

24.  Charges  of  inaccuracies  (usually  expressed  as  “perjury”  or  “fraud”) 
in  the  other  party’s  affidavits,  continue  to  be  represented  as  complaints  against 
that  party’s  solicitors  despite  advice  to  the  complainant  from  his  own  solicitor 
and  from  The  Law  Society  that  statements  in  affidavits  are  matters  for  the  courts 
to  decide.  Nevertheless  I  have  some  impression  that  a  “belt  and  braces”  approach 
in  the  preparation  of  affidavits,  especially  in  matrimonial  proceedings,  may  cause 
unnecessary  acrimony.  I  have  a  lot  of  sympathy  for  the  lady  whose  husband, 
legally  aided,  petitioned  for  divorce  on  the  grounds  of  19  years’  separation 
(which  was  agreed)  but  also  referred  to  her  alleged  sins  of  20  years  ago  (which  she 
disputed).  She  felt  very  bitter  at  not  being  granted  legal  aid  to  defend  the  divorce 
itself,  because  she  wanted  to  clear  her  name  and  felt  that  legal  aid  for  the 
ancillary  matters  of  maintenance  was  but  poor  consolation. 

25.  The  Law  Society  is,  I  understand,  now  keeping  statistics  of  the  nature 
of  complaints  and  the  circumstances  in  which  they  arise  with  a  view  to  their  use 
for  the  wider  information  and  guidance  of  the  profession. 

SUMMARY 

26.  The  impressions  I  had  a  year  ago  remain  very'  much  the  same  today  and 
I  have  repeated  them  in  Appendix  I  for  convenience  of  reference.  Appendix  II 
contains  a  detailed  breakdown  of  the  cases. 

27.  In  essentials,  the  public  dissatisfaction  that  has  reached  me  in  these-i?ast 
two  years  reveals  two  needs:  for  a  greater  competence  on  the  pari  of  some 
solicitors  and  for  a  greater  understanding  by  the  public  of  the  piiucipies  and 
processes  of  law  and  the  role  of  lawyers  and  the  courts  in  our  societv. 

28.  My  sample  is  very  small  in  relation  to  the  vast  amount  of  legal  business 
transacted  and  I  have  no  reason  to  believe  that  lack  of  competence  by  solicitors 
is  more  general  than  is  indicated  in  the  complaints  made  to  The  Law  Society 
and  myself.  Nevertheless,  that  does  not  seem  to  me  a  reason  why  specific 
examples  should  go  unheeded  and  I  feel  some  impatience  when  there  is  a 
repetitive  similarity  in  these  types  of  complaint.  Whilst  the  indiviuuai  client 
must  seek  redress  in  legal  proceedings,  I  believe  The  Law  Society  can  make 
greater  use  of  the  information  gleaned  from  public  complaint  in  the  continuing 
improvement  of  professional  standards. 

29.  I  believe  my  sample  of  the  lack  of  public  understanding  of  the  prineiploe 
and  processes  of  law  is  representative  of  a  much  wider  lack  of  education. 
There  seems  to  be  a  point  in  human  affairs  where  emotion  overtakes  reason  and 
no  logical  process  thereafter  will  cure  the  bitterness  an  individual  feels  at  an 
outcome  not  to  his  liking.  A  great  many  of  our  people  today  have  legal  problems 
concerned  with  their  employment,  marriage,  property  and  in  criminal  matters, 
and  so  scant  is  their  knowledge  that  it  is  too  often  impossible  for  them  to  take 
a  reasoned  view  on  the  advice  given  to  them  when  emotions  have  clouded  logic. 
Nor  are  they  always  able  to  recognise  the  need  for  legal  advice.  Good  as  have 
been  The  Law  Society’s  endeavours  to  make  film  strips  and  lectures  available 
to  schools,  ignorance  and  serious  misconceptions  are  likely  to  continue  until 
the  principles  and  processes  of  law  are  taught  in  school  as  a  curriculum  subject: 
after  school  it  is  too  uncertain,  too  haphazard  and  fr  equently  too  late. 


(, Signed)  Godfrey  Place 

Lay  Observer. 


2nd  April  1977. 
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APPENDIX  I 


Summary  of  impressions  in  1975-76  report 
(Repetition  of  paragraph  45  (l)-(9),  in  1975-76  Report 4) 


1.  I  have  not  found  The  Law  Society’s  treatment  of  complaints  inadequate  except 
in  some  minor  matters  of  detail  or  explanation. 

2.  Since  the  Society  has  no  power  to  decide  complaints  concerning  negligence  or 
professional  competence  a  considerable  amount  of  its  work  in  unravelling  complaints 
is  necessarily  unproductive. 

3.  The  indications  are  that  some  nugatory  effort  would  be  saved  if  the  public  had 
a  better  understanding  of  the  law  and  legal  processes  and  if  explanation  in  some 
solicitors’  offices  was  more  complete.  There  is  a  continuing  need  for  better  public 
understanding  of  the  principles  and  processes  of  the  law,  particularly  before  individuals 
become  emotionally  involved  in  their  particular  affairs. 

4.  There  is  a  need  to  ensure  that  members  of  the  public  have  confidence  that  they 
will  be  competently  and  impartially  advised  when  they  seek  to  bring  proceedings 
against  solicitors  for  negligence. 

5.  There  is  a  need  for  the  public  to  have  confidence  that  the  skill  and  experience 
of  solicitors  acting  in  certain  litigation  is  not  in  question  and  that  undue  advantage 
cannot  be  taken  by  those  of  greater  expertise. 

6.  Delays  throughout  the  whole  range  of  legal  processes  cause  considerable  distress 
to  individual  members  of  the  public.  There  is  a  need  for  these  delays  to  be  studied 
with  a  view  to  reducing  them. 

7.  In  some  solicitors’  offices  there  is  a  need  for  better  standards  of  estimating  costs 
and  furnishing  up-to-date  accounts. 

8.  There  is  a  need  to  review  the  effects  of  the  exercise  of  a  solicitor’s  lien  and  to 
eliminate  those  aspects  which  are  not  in  the  public  interest. 

9.  Despite  some  indications  of  public  demand  to  the  contrary,  there  is  no  case  at 
present  for  an  increase  in  the  Lay  Observer’s  powers. 


4.  H.C.  332. 
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APPENDIX  II 
Statistics 

(1.2.76  to  31.1.77) 

The  Lay  Observer's  Work 


( Previous  year's  total  in  brackets) 

1975-76 

1. 

Correspondents  . 

305 

«437) 

2. 

Allegations  accepted  for  examination  . 

127 

(162) 

3. 

Allegations  disposed  of . 

117 

(140) 

4. 

Cases  where  Lay  Observer  criticised  The  Law  Society’s  treat¬ 
ment  of  complaint  (including  four  cases  where  he  recommended 
the  Council  of  The  Law  Society  to  reconsider  a  complaint  as 
an  issue  of  conduct)  . 

10 

(13) 

Nature  of  complaints  whose  treatment  by  The  Law  Society 

was 

examined  by  the  Lay  Observer 

1. 

Undue  delays  . 

31 

(82) 

2. 

Withholding  documents  or  information,  exercise  of  lien 

13 

(47) 

3. 

Accounts  . 

27 

(14) 

4. 

Disclosing  confidential  information  . 

7 

(13) 

5. 

Conflict  of  interest,  collusion  . 

11 

(12) 

6. 

Unqualified  staff . 

3 

(10) 

7. 

Negligence,  incompetence  or  dissatisfaction  with  advice  given 

35 

(13) 

Note:  In  most  cases  the  above  classification  refers  to  the  principal  complaint  raised 
by  the  correspondent,  but  in  some  cases  two  or  more  complaints  are  included  from  a 
single  correspondent. 


Circumstances  of  complaints  whose  treatment  by  The  Law 
Society  was  examined  by  the  Lay  Observer 


1. 

Criminal  proceedings  . 

4 

(3) 

2. 

Matrimonial  proceedings . 

36 

(29) 

3. 

Administration  of  estates . 

18 

(23) 

4. 

Landlord  and  tenant  . 

3 

(16) 

5. 

Conveyancing  . 

13 

(7) 

6. 

Miscellaneous  property  disputes  not  included  above  ... 

26 

(62) 

7. 

Contractual  disputes  . 

7 

(3) 

8. 

Professional  negligence  . . 

2 

(4) 

9. 

Personal  injury  . 

3 

(3) 

10. 

Employment  . 

4 

(not 

previously 

classified) 

11. 

Miscellaneous  . 

11 

(12) 
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